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Court ot Appeals of the District of Colombia. 

No. 3171. 

Conrad A. Dieterich, Appellant, 

vs. 

Fred G. Dieterich et al. 


a Supreme Court of the District of Columbia. 

Equity. 34492. 

Fred G. Dieterich, Plaintiff, 
vs. 
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Horn, Henrv Dieterich, George Dieterich, Fred Glaman Infant 

“"A. Barthel md A„S'k'. uS) 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 

ingia” wm " w “ j 

^ Bill of Complaint. 
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CONRAD A. DIETERICH VS. FRED G. DIETERICH. 


1. The plaintiff Fred G. Dieterich is a citizen of the United States 
and resident of the District of Columbia and brings this suit in his 
own right as one of the heirs at law of Wilhelmina Riessner. 

2. The defendant, Pauline Vogt, is a citizen of the United States 
and resident of the District of Columbia. The defendant, Sophie 
Dauterich, is a citizen of the United States and resident of the Dis¬ 
trict of Columbia. The defendant, George Dieterich, is a citizen of 
the United States and resident of the District of Columbia. The de¬ 
fendant, Charles Dieterich, is a citizen of the United States and resi¬ 
dent of the District of Columbia. The defendant, William 

2 C. I.ederer, is a citizen of the United States and resident of the 
District of Columbia. The defendant, Wilhelmina V. Led- 

erer, is a citizen of the United States and resident of the District of 
Columbia. The defendant, Conrad A. Dieterich, is a citizen of the 
State of New York and resident of the City of New York. The de¬ 
fendant, Nettie Dieterich, is a citizen of the State of New York 
and resident of the City of New York. The defendant, Edward 
Dieterich, is a citizen of the State of New York and resident of the 
City of New York. The defendant, Annie Van Horn, is a citizen of 
the United States and resident of the District of Columbia. The de¬ 
fendant, Henry Dieterich, is a citizen of the State of Pennsylvania 
and resident of the City of Philadelphia. The defendant, George 
Dieterich. is a citizen of the State of New York and resident of the 
City of New York. The defendant, Fred Glaman, is an infant and 
the plaintiff is informed, believes and avers is now residing in the 
State of New Jersey, where he is attending school, although, his 
post-office address is unknown to the plaintiff. The defendant, Re¬ 
becca Markolf, is a citizen of the United States and resident of the 
District of Columbia. The defendant, John A. Barthel, is a citizen 
of the United States and resident of the District of Columbia. The 
defendant, Annie K. Perch, is a citizen of the State of New York, and 
resident of the City of New York. All of the defendants are sued in 
their own right and as all of the other heirs at law of Wilhelmina 
Riessner. All of the defendants are of full age, except those named 
and the dates of the births of the infants are as follows: Fred Gla¬ 
man, born on the — day of-, 19—. 

3 3. Wilhelmina Reissner, late a citizen of the United States 
and resident of the District of Columbia, died in the month 

of February, 1913 in the Empire of Germany, intestate, leaving no 
child or children or descendants of such. At the time of her death 
she was seized and possessed of certain real estate in the District of 
Columbia, known and described as that part of lot sixteen (16) in 
square four hundred and forty-nine (449), which is improved by 
premises known as 618 M Street, Northwest, City of Washington, 
District of Columbia and lot twenty-six (26) in square four hun¬ 
dred and forty-nine (449), which is improved as premises, known as 
604 M St., Northwest, City of Washington, District of Columbia. 
The plaintiff alleges that the said real estate is of the value of about 
ten thousand dollars ($10,000). 

4. The said Wilhelmina Riessner left no descendants. Her hus¬ 
band survived her, but her husband, who was Johan Christof Riess- 
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ner, died on the 17th day of November 1914 tk. ,.-i ...... 

chase and her heirs at law an.l ii,,.,- j hereinabove described by pur- 
Riessner and their undivided interest™ atl ®U s,11 l ) to said Wilhelmina 

Fred G. Dieterieh nenheu V" sa,d es,ate « follows: 

"ephew, one-fourteenth 
lauline Vogt, nieee, one-thirtv-fifth 

. opine Dauterieh, niece, one-thirty-fifth 

.eoige Dieterieh, nephew, one-thirty-fifth 

Wmi >? /.'TT' 1 ' ne P hew » one-thirty-fifth. 

Wilhelmina V 'iTl Rrand nephew, one-seventieth. 

Conrad A TW l ?} eTer ’ ^ mnd niece, one-seventietl. 

Conrad A. Dieterieh, nephew, one-twenty-first. 

4 p a * 1 !v er "' h ', ,neoe * one-twenty-first 
Fdward D'eter'eh, nephew, one-twenty-first 

it n!!>? le \ nn H ? m > niece > one-twenty-first 
, . ■ Dietench, nephew, one-twenty-first. 

letench, nephew, one-twenty-first 

1 i«l Glaman, grand nephew, one-seventh ’ 

t ,bn ° H C 7. ‘| ,ark °! f ’ ' is,er ’ one-seventh! 

A. ni»V B f rt l u’ nephew, one-seventh. 

Tl i K ' . L a r< ' h ’ , n,ppe - one-fourteenth. 

1 ii(. plaintiff and dofontlnrit ,\,,„.‘ A ■?*- T , 

daughter and only descendants of T 3’ l^ rph , H , re ,1)e son and 

brother of Wilhelmina Riessner T 1 ",!% Dieterieh the deceased 

Sophie Dauterieh, George Dieterich Cbar es^lV, Pailline V °gt, 
dren of Christian P Dieterieh i , ’/; . Dieterieh, are the ehil- 

Riessner. The defendante Wil£m rTif hr ” the l r Wi| helmina 
I-ederer are the children of lll u i '/ derer and Wilhelmina V. 
helmina Riessner and who was the*? 0 'f l l ' rer ; "ho predeceased VVil- 
ieh. The defendant Con d Christi » n Dieter- 

ward Dieterieh are the childrenof r ! Tr h v/ ett, . e l Dieterieh, Ed- 

mother of said Wilhelmina Riessner 0 The th . e d ? ceased 

Horn, Henry Dieterieh and Georo-e n;,.. .defendants, Annie Van 

Henry Dieterieh. deceask brotheTof Wl l!. “5. the children of 

fondant, Fred Glaman. mfant is a ^of T^II!® , The de ' 

who was the daughter of Philin Fiinf • 1 ^ rt la Glaman, deceased, 
helmina Riessner The defendJnf Ret’ “ depea - s 1 ed ,lather of Wil-’ 
Wilhelmina Riessner. The defendan^lf 8 a 8 ,? 0 ' \* a sis,er of 
Kathryn G Barthel, dece^ed Sof WRhefmStit * a 8011 ° f 

5 lends and tenements hereinabove d<Sd “ C ° mm ° n ° f the 

- injufy & dKided loss 

dwl'Hng^iouaMmd'we rmrea^ble of^art^'r 

jaw. Plaintiff is informed^aTb i^Cd there?'" 1 '' V «“**•»* 
tain rents have been collected by certain ^1^’ aVe ” ‘, hat per - 
property, which have not been paid to thp 1 a * a £ ent for said 
portion of their interest. P the he,rs at Iaw in the pro- 

Wherefore plaintiff prays. 
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1. That a United States writ of subpoena issue out of this honor¬ 
able court commanding the defendants to appear herein and answer 
the exigencies of this bill. 

2. That a guardian ad litem be appointed for the infant. 

3. That the sale of said real estate be ordered and the money or 
other proceeds derived from said sale be divided among the parties 
to this suit, according to their respective rights. 

4. That towards this end such needed trustee or trustees be ap¬ 
pointed to make said sale and to convey the legal title thereof and 
such reference of his accounts to the auditor be made as may be 

%7 

necessary. 

5. That in the division and partition of the proceeds of said sale, 
due account be had of the rents received by one or more of the said 
heirs at law and that in said partition due account be made therefor. 

G. And for such further and other relief as the nature of 
6 the case may require and to the Court may seem meet and 
just. 


FRED G. DIETERICH. 


I, Fred G. Dieterich, do solemnly swear that I have read the an¬ 
nexed bill by me subscribed and know the contents thereof, and that 
the statements of fact therein made as upon personal knowledge are 
true, and those made as upon information and belief, I believe to 
be true. FRED G. DIETERICH. 


Subscribed and sworn to before me this 19th day of July, 1916. 
[seal.] N. CURTIS LAMMOND, 

Notary Public. 

H. WINSHIP WHEATLEY, 

A tty. for Plaintiff. 


Order Granting Leave to Amend Bill. 


Filed March 1, 1918. 


******* 

Upon consideration of the motion of the plaintiff to amend the 
description of the real estate, which amendment is herewith sub¬ 
mitted to the court, it is by the court this 1st day of March, 1918 
Ordered that the plaintiff be and he is hereby allowed to amend 
the description of the real estate and to file the amendment, 
7 as now submitted, forthwith. 

F. L. SIDDONS, Justice. 

I hereby consent to the above order 
ROGER J. WIIITEFORD. 


I hereby consent to the above order 
J. C. W. BEALL, 

A tty. for Certain Defts. 
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Amendment to Bill of Complaint. 
Filed March 1, 1918. 



- --** ciaui Hilt; UI parti 

Dilh so that the same will read as follows: 

Known and described as a ll that piece (lnd , f , 

known and described, ns j>art of lot sixteen (16) in square four 
hundred, forty-nine (449) bounded as follows, to wit Beginning at 

\iw7 1,1 ‘ e v OU " Iine of Nortl1 M Street Twentylone (21) feet 
* . ?onw Nor ! heast ™rner of lot, and running thence Wes 

f' nt ', /, ce( ' thence South, one hundred and twenty-four (1241 

SnhS n?,‘,'ZV < 20) /<*S lf«T. porth one LSri™,i 

twenty-six (2^ Ur th ‘ e ''Wining. Also lot numbered 

twenty six {Zb , m Catherine F. Ellsworth, et al. subdivision nf 

m S 2J!i re * ni l I !| hero(1 four hundred and fortv-nine (449) as per plat 
recorded in Liber “R L H ” fnlin 91 u *i « ' i ’ a / P er P Iat 

veyors Office of the DtoiSof Sumbfa. * ,he ReW>rds ° f ,he Sw ‘ 

The hrst of said real estate is improved by premises known 690 

M Street Northwest, City of Washington”lMrtrirt of (Sum 

8 lua and the lat-er of said real estate is improved by premises 

trict of Columbfa Nor,,nvost > Ci «y of Washington, Dis- 

tho^ddSl'll^ott*^ Sai<l rea ' CS ' ale is ° f ,h0 value »f »« 

H. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 

Answer of Defendants Pauline Vogt et al. 

Filed August 18, 1916. 


The answer of defendants, Pauline A r o<*t Sonhip n«nt«riV.u n 
Dieterich (Defendant No. 3), Charles Dfetcrich, William C LedereT 
Wilhelmina V. I.ederer, Annie Van Horn, Rebeeca MarkolfTn-i 

John A. Barthel to the bill of complaint filed in the above entitled 
cause respectfully shows to the Court ns follows• entitled 

So far as these defendants are informed and believe all of the ma 
term! averments of fact contained in said bill of complaint are tn.e 
And for further answer to said bill of complaint these defJL *' 
say that they join with said plaintiff i^Z pmyeJs eoSaSt 
said bill and ask the Court to pass a decree for the sale of said prop- 
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erty and distribution of the proceeds therefrom according to the in¬ 
terests of the respective parties as the same may appear. 

PAULINE VOGT. 

SOPHIE DAUTERICH. 
GEORGE T. DIETERICH. 

9 CHAS. F. DIETERICH. 

WILLIAM C. LEDERER. 
MINNIE V. LEDERER. 
ANNIE VAN HORN. 
REBECCA MARKOLF. 

JNO. A. BARTHEL. 


JOHN C. W. BEALL, 

Attorney for Defts. Nos. 1, 2, 3, 4, 5, 6, 10, 14, and 15. 


District of Columbia, ss: 

Pauline Vogt, Sophie Dauterich, George Dieterich, Charles Diete- 
rich, V illimn C. Lederer, V ilhelmina V. Lederer, Annie Van Horn, 
Rebecca Markolf and John A. Barthel being first duly sworn, on 
oath depose and say: That they have read the foregoing answer by 
them subscribed and know the contents thereof; and that they verily 
believe the matters and things therein contained to he true. 

PAULINE VOGT. 

SOPHIE DAUTERICH. 

GEORGE T. DIETERICH. 

CHAS. F. DIETERICH. 

WILLIAM C. LEDERER. 

MINNIE V. LEDERER. 

ANNIE VAN HORN. 

REBECCA MARKOLF. 

JNO. A. BARTHEL. 

Subscribed and sworn to before me this 17th dav of August, 1916. 
[seal.] WALTER C. ENGLISH, 

Notary Public, D. C. 

10 Answer of Defendant Henry Dieterich. 

Filed August 25, 1916. 

******* 

The answer of defendant, Henry Dieterich, (Defendant No. 11) 
to the bill of complaint filed in the above entitled cause respectfully 
shows to the Court as follows: 

So far as this defendant is informed and believes, all of the ma¬ 
terial averments of fact contained in said hill of complaint are true. 

And for further answer to said bill of complaint, this defendant 
says, that he joins with said plaintiff in the prayers contained in 
said hill and asks the Court to pass a decree for the sale of said 
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property and distribution of the proceeds therefrom according to 
the interests of the respective parties as the same may appear ® 

J. C. W. BEALL, HENRY G ‘ DIKTERICH 

Attorney for Deft. No. 11. 

State of Pennsylvania, 

County of Philadelphia, m: 

savs^Thaf I \f ? ** duly S "'° rn ’ ° n oath ***"» and 

know the contents thereof: and that I verily bd'eve the matted 
and things therein contained to be true. 

11 and S "° r " t0 bef ° re me this 241,1 dn Y of 

f SEAL l C. D. McVAY, 

Notary Public. 

»Krat y f S“MXh? mmo "”* l ' h of p ' nn, ' lv “»' 

Commission Expires May 14th, 1919. 

Answer of Defendant George Dieterich. 

Filed August 25, 1916. 


to ° f d i efen ( d fii nt i’ Gco , rKe P'eterich, (Defendant No. 12) 

So for as this defendant is informed and believes, all of the ma- 
tcnal averments of fact contained in said bill of complaint are true 

sAvs iI? r h f ' er a,, :r £ sa , id b i n of complaint, this defendant 
says, that he joins with said plaintiff in the prayers contained in 

said bill and asks the Court to pass a decree for the sale of said prop¬ 
erty and distribution of the proceeds therefrom according to the 
interests of the respective parties as the same may appear 

J. C. W. BEALL, 0E0RGE D,E ™ ICH - 

Attorney for Deft. No. 12. 

State of New Jersey, 

County of Hudson, ss: 

George Dieterich, being first duly sworn, on oath deposes 
i and says: That I have read the foregoing answer by me sub- 
scribed and know the contents thereof; and that I verilv 
believe the matters and things therein contained to be true. 

GEORGE DIETERICH. 
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Subscribed and sworn to before me this 24th day of August, 
1916. 

[seal.] E. ROBERT GRAUERT, 

Notary Public. 

Answer of Defendant Annie K. Lerch. 

Filed September 8, 1916. 


******* 


The answer of defendant, Annie K. Lerch, (Defendant No. 16) 
to the bill of complaint filed in the above entitled cause respectfully 
shows to the Court as follows: 

So far as this defendant is informed and believes, all of the ma¬ 
terial averments of fact contained in said bill of complaint are true. 

And for further answer to said bill of complaint, this defendant 
says, that she joins with said plaintiff in the prayers contained in 
said bill and asks the Court to pass a decree for the sale of said prop¬ 
erty and distribution of the proceeds therefrom according to the 
interests of the respective parties as the same may appear. 

ANNIE K. LERCH. 


J. C. W. BEALL, 

Attorney for Deft. No. 16. 




13 State of New York, 

County of New York, ss: 

Annie K. Lerch, being first duly sworn, on oath deposes and says: 
That I have read the foregoing answer by me subscribed and know 
the contents thereof; and that I verily believe the matters and things 
therein contained to he true. 

ANNIE K. LERCH. 


Subscribed and sworn to before me this 30th day of August, 1916 
[seal.] AUGUST STAUFF, 

Notary Public. 

Cert, filed N. Y. Co. 


Answer of Defendant Conrad A. Dieterich. 

Filed November 29, 1916. 

* * * * * * * 

Comes now the defendant, Conrad A. Dieterich, and for answer to 
the bill of complaint filed in the above-entitled cause, respectfully 
shows to the Court as follows: 

1. He admits the residence and citizenship of the parties hereto, 
as set forth in paragraphs one and two. 

2 . This defendant says that the said Karoline Wilhelmina Riess- 
ner was a citizen of the United States and a resident of the District 
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of Columbia; that she died in the month of February, 1913 in the 

14 nTaTsu h^T"/’ leaV { ng 110 Child or child « n or ^nd- 
ants oi such. He denies, however, that she died intestate but 

i • lv .^Pr*? nte to * lls ^ our ^ that, on June 18, 1907, the said Karo- 

lne \\ llhelnnna Riessner executed her last will and testament which 

wd was prepared by Louis B. Hasbrouck, an attorney aTcounsebr 

KaSine Wilhelm’ina’R ?0W York , Cit - v ’ and se nt by him to the said 
manv th,, " na R essner, who was at that time living in Ger- 

„ • f, ? 10 cxt : <-u,ed d'o said will on June 18, 1907 and that 

mnth ir r ’ ° n ’ '! "I 1, ( ? ctoher 27 » 1907, Johann Christoph Wohlee- 
Tle e. to™defenV' i ,aml f Wilhelmina Ri ^ner, wrote 

«v J h , is is a ^? rrect eo P' e of my last will and testament Karoline 
11 llhelnnna Riessner, October 20 , 1907, Fuerth, Bayern.” 

and the said Conrad A. Dieterich avers that the said copy of the last 
will and testament of Karoline Wilhelmina Riessner was entrusted 

cute ! tbp r Sa n° k T ng *° ' eene f |,roof of the fact ‘hat she had exe- 
1,0 • rn 'l 1 ' 1 "! Pase anything should happen to the original 
thereof. I Ins defendant further avers that lie has retained in his 
possessmn the aforesaid copy and on the — day of November, 1916 

7,rr l ,etl l0, .b ‘'P'loested the Supreme Court of the District of 
C lumbia to admit the aforesaid will to probate and record therein 
and applied for letters testamentary thereon to be Issued to him as 
executor. Defendant further says'that his counsel Lmiis B Ha^ 

'' ""A"' N T ^ 0r , k lty ’ received a letter from the American Con- 
sul at Nuremberg. Germany, stating that the original will of Mrs 

Riessner, dated June 18, 1907, is deposited with the admin- 
lstrator of the estate of Johann Christoph Wohlgemuth Riess- 

ro, » e «l ^1' , He,nric, ‘ Mailaender, of Furth, Bavaria, and that bv 
reason of this letter your petitioner is advised, believes and therefore 

June 81 ) 07 afOr ^ ld Wi " r f Karol | no Wilhelmina Riessner dated 
June 18, 190 , is still in existence and makes disposition of the realty 

oi the partition of which this action is brought and it is there¬ 
fore a bar to this action. The affidavit of Louis B. Hasbrouck, to¬ 
gether with a copy of the aforesaid will are hereto attached 'and 
prayed to be read and considered as though fully set forth herein 
3 This defendant is advised, believes and therefore avers that at 
the time of the death of the said Karoline Wilhelmina RiSnersht 
was seized and possessed of certain real estate in the District of Co- 
lumlna, known and described as that part of I sit 16 in Square 449 
winch is improved by premises known as number 618 M Street’ 
Nortlnvest, in the City of Washington, District of Columbia; and Lot 
uf ' '449, which is improved by premises number 604 M 
^t NOr, , "'f t ’, ln th f City ° f Washington, District of Columbia- 

thousand 6 dd£ PState ‘ his defendant believes * a »™t ten 

five T,HS defendant admits ,he allegations of paragraphs four and 


10 


CONRAD A. DIETERICH VS. FRED G. DIETERICH. 


5. Answering further this defendant says that the said Karoline 
Wilhelmina Hiessner having by her will made disposition of her 
property at variance with the rights of the heirs at law if there were 
no will, and l>v reason thereof the plaintiff in the above-entitled cause 
his action ought not to have or maintain, respectfully prays: 

1 . That the proceedings under this bill for partition be 
10 stayed until such time as the Supreme Court of the District 
of Columbia, holding a Prohate Court, shall admit or deny 
the aforesaid will of Karoline Wilhelmina Hiessner for probate and 
record in the District of Columbia. 

2. That the bill tiled be dismissed on the ground that the said 
Karoline Wilhelmina Hiessner has properly executed her last will 
and testament to convey title to the property set forth in the said bill 
of complaint. 

2 . And that he may have such other and further relief as the na¬ 
ture of the case may require and to the Court seem meet and proper. 

CONRAD A. DIETERICH. 


City of New York, 

State of New York, ss: 

Conrad A. Dieterich, being first duly sworn, deposes and says that 
he has read the foregoing answer by him subscribed and knows the 
contents thereof: that the matters and things therein stated as of his 
personal knowledge are true and those stated upon information and 
belief he believes to he true. 

CONRAD A. DIETERICH. 


Subscribed and sworn to before me this 18th day of November, 
1916. 

[seal.] HAMILTON ANDERSON. 

Notary Public, Kings Cowniy, New York. 


Certificate filed in New York Countv, New York. 

i/ / 


17 Affidavit of Louis B. llasbrouck. 

******* 

City of New York, 

County of New York, as: 

I .on is B. llasbrouck, being duly sworn, deposes and says: That 
he is an attorney and counsellor-at-law, practicing law in all the 
courts of the State of New York; that he has an office at No. 256 
Broadway, in the City of New York, Borough of Manhattan; that 
since May, 1907, one Conrad A. Dieterich had offices in connection 
with deponent; that said Conrad A. Dieterich is a nephew of Karo¬ 
line Wilhelmina Hiessner, deceased; that on or about May 8th, 1907, 
said Conrad A. Dieterich received letters from Johann Christoph 
Wohlgemuth Riessner requesting said Dieterich to have prepared 
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wills for himself and his wife, Karoline Wilhelmina Riessner and 

inm g u ,T ni0randul " P art,culars in regard to the preparation of 
same and provisions to he contained in the said two wills; that said 

Dieterieh conferred with deponent, and deponent, in accordance 
with instructions contained in the letter from said Johann Christoph 
\\ oh geinu h Riessner, prepared wills for the said Johann Christoph 
f' m,t Rlessner and the .said Karoline Wilhelmina Riessner; 
tnat tlie said wills so prepared were forwarded by the said Dieterieh 
o the said Johann Christoph Wohlgemuth Riessner with instruc¬ 
tions m regard to the examination of the said wills, and the execu¬ 
tion thereof, if satisfactory, by the two testators. 

,o . . Thnt '1'creafter deponent saw a letter written by the said 

IS Johann Christoph Wohlgemuth Riessner in which he sent 

, . . >9 the said Dieterieh an exact copy of the will of himself and 

dated* 5 lo.u on-’ 1 ’'' ? f " ,e wil1 ° f his « li<1 "fife shows it was 
dated June 18th, 190 < , and a copy thereof is hereto annexed; that 

and T . reeelv<5 ! b - v th ® said Dieterieh, and shown to deponent, 
and which copy is now m deponent’s possession, hears at the end 
thereof m the handwriting of said Karoline Wilhelmina Riessner 
as deponent is informed by said Dieterieh and verily believes 

Will I 8 •" a »° ,TeCt °T e of ,r, y las < " r ill and Testament, Karoline 
Wilhelmina Riessner, Oct. 20, 1907. Fuerth, Bayern.” 

_ 1 hat a typewritten copy of said will is hereto annexed; that the 
said Johann Christoph Wohlgemuth Riessner wrote to the said 

uin- e ' V ’ I’ 11 ? 1 ', A - Iheterich, a letter dated Fuerth, Oct. 27th 
190,, m which he referred to the copies he was sending of the wills 

SiXW*” T "u*i ; 1 tl ? at depor ^ ent is informe d and believes 
at the said Karoline W ilhelnnna Riessner died in Fuerth Ba- 

varm in the year 1913 and that he is informed and believes that a 

ill, "hich was signed and executed by the said Karoline W’il- 

helmina Riessner was probated in Fuerth, which will bears date 

a lout the year 1903; that deponent further says that on the 10th 

day of April 1916 deponent wrote and caused to he sent letters 

copies of which are hereto annexed, addressed to Au das Koenislich’ 

Bayerische Amtsgcricht in Fuerth, Bavaria, Gennany, and to 

Heinrich Ma,lander, Banker, at Fuerth, Bavaria, Germany, and to 

Bernhard 1 fauntsch, Hornschuch Promenade 30, Fuerth ‘ Bavaria 

Germany, endeavoring to find out what, if anything, had been done 

or had become of the will of said Karoline Wilhelmina Riessner, 

dated June 18 190 7; that no answers have been received to 

iJ any of the said letters; that thereafter deponent caused to be 

l a Sen . t , t . le H'lnorable James W. Gerard, American Am¬ 
bassador at Berlin, a letter inclosing copies of the said letters, copies 
of which are hereto annexed, requesting that they be forwarded to 
the parties to whom they were addressed, as it was important for 
deponent to receive information as to matters referred to in the said 
letters; that deponent received a reply from the American Em- 
bassy of the Lnited States as follows: 
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“Embassy of the United States of America. 


Berlin, Germany, 
September 15, 1916. 

Messrs. Straley & Hasbrouck, 257 Broadway, New York. 

Sirs- The Embassy acknowledges the receipt of your letter dated 
Sirs. H.c . o, that the same has been 

£S£, l !o fh! CriSf General, Munich, to further 

action. 

I am, 

Your obedient Servant, rtKFW 

(For the Ambassador), Emh ’ sgy/ ’ 


Tl.-it dci lonent received an answer to his communication to the 
A merican° Ambassador in Berlin from the American Consul at 
Nuremberg, Germany, as follows: 


a 


American Consular Ser\ ice. 


Nureml>erg, Germany, 

October 16, 1916. 

United States of America. 


kHiUVO v/i - 

r.RKTLKMEN- Your letter of August 17. 1916, addressed 

20 S t Kt 

!£ 5»-JK 2 

MOT h. l~« referred to thi. , ilb „„a, 

. After a careful investigation l hnd ‘hat there dated 

by Mr. Kif^^i^Sr^ieils, the last one of which is 

dated .Tune 18, 1907, dispos- 


ncrdicilin .Wt Me. I. 1* -« 

<L£? SS-’ Thejoriginnl .'iU » *T— >"« 

said Mr. E. .P. Sch'vartz, ^ ashigon E-C- 18th day of 

The original will of Mrs. and Triste8 Me ier ap- 

Jea^?witn Ji! C is deposited with the administrator of the estate, 

1 .nd 2, urging » 

follows: 
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First. I order and direct that all of my just debts and funeral 

“ nd ex K enf f s of administering my estate be paid as soon 
as maj- be con\enient after my decease. 

Second. I give, devise and bequeath all the rest, residue and re- 

ia.ii er o inv estate, both real and personal of every name and 

nature and wheresoever the same may be situated, of which I am 

.T/Tu an< P°f cased » «r to which I may be in any wise en- 

tnntf W n e ‘""f, °[, my death > to »'.V said husband, Johann Chris- 
V, ” °' 1 'g e,llut h Riessner, absolutely and forever 

That she willed everything that she might be possessed of at the 
ime of her death to her husband. Paragraph 3 and the following 
paragraphs are conditioned only on Mrs. Riessner surviving her 
husband. As Mrs. Riessner dud previous to her husband all the 
paragraphs of the will, except 1 and 2, are annulled. This will 
wlncli was administered here cancels the will of 1903. 

Mr. Heinrich Mailaender, the executor of the will made by Mr 
Riessner for the disposition of the property in Germany, states that 

S '” pl •» 

Very respectfully yours, 

C. S. WINANS, 

„ American Consul 

File No. 330. 

LOUIS B. HASBROUCK. 

21 Subscribed and sworn to before me this 17th day of No¬ 
vember, 1916. J 

f SEAL -] TERRY SMITH, 

Notary Public, N. Y. Co. 

Will of haroline Wilhelmina Riessner. 

fj’. P™ 1 *?® Wilhelmina Reissner, nee Dieterich, wife of Johann 
Christoph Wohlgemuth Riessner, of the City of Washington, Dis- 
tnct of Columbia, l nited States of America, but at present sojourn- 
in_g at buerth, Bavaria, Germany, being of sound and disposing 
nnnd and memory and considering the uncertainty of this life do 
make, ordam, publish and declare this to be my last will and testa¬ 
ment, in words and manner following, that is to say : 

First. I order and direct that all my just debts and funeral ex¬ 
penses and expenses of administering my estate be paid as soon as 
may be convenient after my decease. 

Second. I give, devise and bequeath all the rest, residue and re¬ 
mainder of my estate, both real and personal of every name and 
nature and wheresoever the same may be situated, of which I am 
now seized and possessed, or to which I may be in any wise entitled 
?,! , , e time of my death, to my said husband, Johann Christoph 
W ohlgemuth Riessner, absolutely and forever. 

Third. Should, however, my said husband die before me, then 
and in that event, and in accordance with the power of dis- 
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22 position given to me in and by his will, I dispose of all my 
said estate, including that of which I shall have power of 

disposition by the terms of his will as follows: 

1 order and direct that all my said estate shall he sold and con¬ 
verted into cash, and the amount thereof he thus ascertained and 
added to the amount of my husband's said estate, for the purpose of 
determining the disposition of all of said estate which belongs to me 
and of which I have power of disposition by my said husband's will, 
and I give, devise and bequeath the same as follows: 

1 give and bequeath to the German Orphan Asylum of the District 
of Columbia, in Washington, United States of America, as a testi¬ 
monial of my said husband and myself, the sum of One Thousand 
($1,000) Dollars. 

I then give, devise and bequeath one half of the remainder of said 
two estates as follows: 

1 . To the sons, collectively, of my deceased brother, Louis Diet- 
erich. the sum of One Thousand ($1,000) dollars, to he divided 
equally between them share and share alike. 

2. To my brother, Christian Dieterich, or in case of his death 
before me, then to his children, collectively, the sum of Twenty-five 
Hundred ($2,500) dollars, to be divided equally between them 
share and share alike. 

3 . To the children, collectively, of my deceased brother, Henry 
Dieterich, the sum of Fifteen Hundred ($1,500) dollars, to be 

divided between them equally share and share alike. 

23 4. To my brother, Gustave Dieterich, or in ease of his death 
before me, then to his children, collectively, the sum of Four 

Thousand ($4,000) dollars, to be divided between them equally 
share and share alike. 

5. To the daughter of my deceased brother, Philip Dieterich, the 
sum of Five Hundred ($500) dollars. 

(>. To my sister, Katharine Gotthilda Barthel, or in case of her 
death before me, then to her children collectively, the sum of Fif¬ 
teen Hundred ($1,500) dollars. 

7. To my sister, Rebecca Markolf, or in case of her death before 
me, then to her son, the sum of One Thousand ($1,000) dollars. 

8 . To Mamie Binkenberg, daughter of my deceased cousin Phil- 
lipina Binkenberg, tbe sum of Three Hundred ($300) dollars. 

I direct that what may then remain of said one half of said two 
estates shall be divided into eight equal portions or shares, and I 
give, devise and bequeath one of said eight portions to each of the 
last eight named legatees, individually, or as a class, as the case may 
be. In case, however, any of the above named eight legatees, indi- 
viduallv, or as a class, shall then be dead, then to divide said re¬ 
mainder of said one half of said two estates into as many portions 
or shares as may remain of said eight legatees or classes*, and pay 
over and distribute one of said portions or shares to each of said 
surviving legatees, individually or as a class, equally. 

24 Fourth. I then give, devise and bequeath the remaining 
one half of the amount of said two estates as follows: 

1 . To my husband’s niece, Mrs. Anna Prinzing, wife of Fritz 
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Prmzing, of Bronxville, New York, or to her issue, collectively in 
ddlare f d ' bef ° rC ” le ’ the SU,n of Five Thousand ($5,000) 

,, 2 ’ To my husband’s nephew, Christoph Ricssner, of New York 
the sum of Twenty-five Hundred ($2,500) dollars. ’ 

„ ’ «my husband's nephew, Robert Riessner, of New York the 
sum of One Thousand ($1,000) dollars. ’ " 

4. To my husband’s niece, Mrs. Amanda Fortner, of Fuerth or 

fcMrSShT ffif""■— “■ •'»* 5 

the sum of !• lfteen Hundred ($1,500) dollars. 

’■ 10 n>y husband’s nephew, Robert Assmann, of Fuerth or in 
case of his death before me, then to his children, collective y the 

sum of One Thousand ($1,000) dollars. y ’ tne 

dJ'haT?nl h Hi, h ‘ '1™ i ™ llec , t . ivel >’> ,lf '»y husband’s deceased niece, 
dol aA l Uerth ’„ the su,u of 0ne Thousand ($1,000) 

alike d ' VldCd CqUa y unlong them s hare and share 

2o I direct that what may then remain of the said remaining 

,. ono h . alf of ®«>d l«o estates shall be divided into seven equal 
portions or shares, and 1 give, devise and bequeath one of said seven 
portions to each of the last seven named legatees, individually, or 
as a class, as the case may be. In case, however, any of the above 

then'fo dio"l eR -‘T S ’ '"ihvidualh;, or as a class, shall then be dead, 
then to divide said remainder of the remaining one half of said two 

estates into as many portions or shares as may remain of said seven 
legatees or classes, and pay over and distribute one of said portions 

class equally 6001 ° f Smd surviving le S atees > individually or as a 

Infth I hereby authorize and empower my executors, or which- 
ever of them may qualify, to sell and dispose of any and all my 
estate, both real and personal and wheresoever the same may be 
situated, at such times and in such manner, at public auction or 
private sale, as to him or them may seem best, and good and suffi¬ 
cient deeds and instruments of conveyance therefor to execute and 
deliver to the purchaser to purchasers thereof. 

Sixth. It is my desire to prevent all judicial interference, no mat¬ 
ter on what grounds, in my estate, and I hereby order and direct 
that any one of the above named legatees who contests this will or 
seeks to contest the same, in any court or tribunal whatever, shall 
forfeit any benefit under this my will. 

Seventh. I trust that the provisions contained in this my will may 
be carried out, and may prove a blessing to all who are remembered 
therem, and that they may in later years cause the benefici- 
2b aries hereunder to remember me with feelings of friendship 
and love. r 

Eighth. I nominate constitute and appoint my husband, Johann 
Christoph \\ ohlgemuth Riessner, in case he survives me, to be the 
sole executor of this my will, and in case of his death before me, 




CONRAD A. DIETERICH VS. FRED G. DIETERICH. 


10 

then I nominate, constitute and appoint my brother, Gustave 
Dieterich, and my nephew, Conrad Augustus Dieterich, both of the 
City of New York, County and State of New York to be the executors 
of this my will, and request that no bonds shall be required of them 
for the faithful discharge of their duties as such by any court what¬ 
ever. 

Ninth. I revoke any and all former wills and codicils by me made. 

In witness whereof 1 have hereunto set my hand and seal this 
eighteenth dav of .June, Nineteen hundred and seven. 

KAROL! NE WILHELM IN A RIESSNER. 


Witnesses: 

TIL FUCIIS, Apotheker. 

A. SUSTER. 

TRISTES MEIER. 

Signed, sealed, published and declared by the above named testa¬ 
trix, Karoline Wilhelmina Riessner, as and for her last will and 
testament in our and each of our presence, and we in her presence, 
and at her request, and in the presence of each other have signed 
our names as witnesses hereto, this Eighteenth day of June, Nineteen 
hundred and seven. 

TIT. FUCHS, 

Apotheker , Fuerth, i. B. Eisenbacher Strasse, 61. 

27 A. SCHUSTER, 

Fuerth . B. Sehwabacher Strasse. 

TRISTES MEIER, 

A malion Strasse, 11, Fuerth i. B. 

This is a correct cop/e of my last W ill t!c Testament. 

KAROLINE WILHELMINA RIESSNER, 

Oct, 26, 1907. Fuerth, Bayern. 

Answer of Nettie Dieterich an<1 Kit word Dieterich. 

Filed November 29, 1916. 

******* 

Come now the defendants, Jeannette A. Dieterich and Edwin H. 
Dieterich, named in the bill as Nettie Dieterich & Edward Dieterich 
and for answer to the bill of complaint tiled in the above-entitled 
cause, respectfully show to the Court as follows: 

1 . They admit the allegations of paragraph one. 

2. The defendants say that they are informed and believe that the < 
said Karoline Wilhelmina Riessner was a citizen of the United States 
and a resident of the District of Columbia, and that she dial in the 
month of February, 1913, in the Empire of Germany, leaving no 
children or descendants of such. On information and belief, they 
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deny however, that she died intestate, but say that they are informed 
and beheve that on June 18, 1907, the said Karoline WilheS 
Riessner executed her last will and testament, which will, thev arc 
informed and beheve, was prepared by Louis B. Hasbrouck, an at- 
torney and counsellor at law, in the City of New York, and 

wa"s if, , ! ° th f. Said . Kar ‘ ,line 'Vilhclmina Riessner,’ who 
said will on Tnnfis i e on 7 lng ! n Germany; that she executed the 
26 190- I l ^ U J ‘’, an o- thereafter on, to wit, October 
of 'ill . iVv T ‘ ■" ohl Kemuth Riessner, the husband 

A n. ( s <i . Karolu * e " llhelmina Riessner, wrote a letter to Conrad 
A. Dieterich, one of the defendants in the above-entitled cause send¬ 
ing him a copy of the last will and testament of Karoline Wil- 

words" 11 Hlessner ’ 10 whlch C0 Py she had appended the following 

W.-m' 1 / 8 i8 a ™ ITCct c T e , of ni.v last will and testament. Karoline 
» llhelmina Riessner, Oetolier 26, 1907. Fuerth, Bayern.” 

and that the said Conrad A. Dieterich has kept the said copy of the 

last will and testament of the said Karoline Wilhelmina Riessner 

1 evp il"i pres ,u nt tn ", e ’ an<1 these defendants are informed and be- 

Sd Conrad" A^lvY^ Nove,, *' ,er ’ 1916 > b >’ Proper petition, the 
, * ra . d A -Dieterich requested the Supreme Court of the Dis- 

trict of Columbia to admit the aforesaid will to probate and record 

and has applied for letters testamentary thereon to be issued to him 
els cAci uior. 

3 These defendants are advised, believe, ami therefore aver, that 
at the time of the death of the said Karoline Wilhelmina Riessner 
she was seized and possessed of certain real estate in the District of 
Columbia, known and described as that part of Lot 16 in Square 449 
«hieh is improved by premises known as number 618 M street’ 
Northwest in the City of Washington, District of Columbia; and 
Lot 26 m Square 449, which is improved by premises number 

29 Northwest, in the City of Washington, District 

29 of Columbia; the value of which real estate these defendants 
i are ’uformed and beheve is about ten thousand dollars. 

: le . v admit the allegations of paragraphs four and five. 

will, ,® werl "g further these defendants say that the said Karoline 
M llhelmina Riessner, having by her last will and testament made 
disposition of her property at variance with the rights of the heirs at 
law if there were no will, and by reason thereof the plaintiff in the 

1. That the proceedings under this bill for partition lie staved 
until such time as the Supreme Court of the District of Columbia 
holding a Probate Court, shall admit or deny the aforesaid will of 

oJ^olumlda' 16 ml " a RleSSner for P ro,ia,e and record in the District 

2 . That the bill filed herein be dismissed on the ground that the 
said Karoline W ilhelmina Riessner has properly executed her last 

2—3171a 
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will and testament to convey title to the property set forth in the 
said bill of complaint. 

3. And that they may have such other and further relief as the 
nature of the case may require and to the Court seem meet and 
proper. 

JEANNETTE A. DIETERICH. 

EDWIN H. DIETERICH. 


City of New York, 

State of New York, ss: 

Jeannette A. Dieterich and Edwin II. Dieterich, being first 

30 duly sworn according to law, on oath depose and say, that 
they have read the foregoing answer by them subscribed and 

know the contents thereof; that the matters and things therein 
stated as of their personal knowledge are true, and those stated upon 
information and belief, they believe to be true. 

JEANNETTE A. DIETERICH. 
EDWIN II. DIETERICH. 

Subscribed and sworn to before me this 24th day of November, 
1916. 

[seal.] HAMILTON ANDERSON, 

Notary Public, Kings Co., New York. 

Certificate of appointment filed in New York Co., New York. 
Answer of Guardian Ad Litem for Fred Glaman, Infant. 

Filed December 21, 1916. 

******* 

Now eomes John C. W. Beall, Guardian ad Litem of Fred Glaman, 
infant, and for answer to the bill of complaint herein says: 

That the defendant, Fred Glaman, being an infant, ean not admit 
or deny the matters set forth in said bill and his interest in the 
subject matter of the suit is submitted to the protection of the Court. 

For further answer to said bill of complaint your Guardian ad 
Litem says: That your Guardian ad Litem is informed and be¬ 
lieves that the said infant is about ten vears old and is an 

31 inmate of the Children’s Friend Home, 93 Nelson Avenue, 
Jersev City, New Jersev; that he has read the bill of com- 

plaint exhibited against said infant and others in the above entitled 
cause; has personally investigated into the matters therein set forth; 
that he has seen the property, known as 604 and 618 M Street, North¬ 
west, Washington, D. C., referred to in said bill, ascertained that the 
value of said property for purposes of taxation appears on the Assess¬ 
ment Books of the District of Columbia to be six thousand, seven 
hundred ninety-seven dollars, and ascertained that the share of said 
infant therein is one-seventh, as grand nephew of Wilhelmina 
Riessner, who died seized and possessed of said property; that the said 
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SffiSSs^— sss £ 

frkd glaman, 

Bv JOHN C. W. BEALL, 

Guardian ad Litem. 

District of Columbia, To wit: 

JOHN C. W. BEALL. 

32 J&n.Tm m '° 10 Mm “ th “ 20U > *» «IV. 

[seal ] paca oberlin, 

Notary Public, D. C. 

Motion to Dismiss and Strike Out Answers and Cross-bill. 

Filed January 2, 1918. 


sasvw. ^ 

liiMsIlsgii 

PmbaI h C„MrfT e ,r° Urt ° f «“ District of Columbia, holding a 
rrobate Court, has dismissed the petition of Oonrnd a • u 

WlhT f ° r p 6 ' probate of a C0 Py of the alleged will of Caroline 

anfcro™ bill Tn n tW, mentl ° n ? 1 in „ the first P r ^' er of said answers 
iu cross Dill, in this connection the movers show to thp rVmvt 

record and proceedings in probate cause number 23 216 in th g 

° f the Dis,ric ‘ of ColuX holSg a P?ob“te Court 

entUled In Re estate of Karoline Wilhelmina Reilner 
£. 1 here is no provision of law whereby an equitv court can nd 
^udieate as to a copy of a will claimed to be in existence as prayed 
m the sjond prayer of each of said answers and cross bills y 
^ 3. That a will alleged to be in existence cannot be proved by a 

4. The contents of a lost will (if such an alleged will can be 
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treated as such) cannot be proved solely by the declaration of the 
testator or in the manner alleged in said answers and cross 

33 bills. 

5. A will not produced for the lapse of time as alleged in 
said answers and cross bills is presumed to have been revoked. 

0. Because said alleged will is not produced nor are its terms 
shown. 

7. That by the prayers of said answers and cross bills the said 
defendants seek to convert a partition suit into a suit to try title. 

J. C. W. BEALL, 

H. WINSIIIP WHEATLEY, 

Attorneys for Movers. 

Messrs. Parr, Peyser, Whiteford & Parr, Attorneys for Conrad A. 
Pieterich, Nettie Pieterich, and Edward Pieterich: 

Please take notice we shall call the above motion to the attention 
of the Court on Friday, January 4th, 1918 at 10:00 A. M., or as 
soon thereafter as counsel can be heard. 

J. C. W. BEALL, 

H. WINSIIIP WHEATLEY, 

Attorneys for Movers. 

34 Exhibit of Plaintiff. 

Filed March 11, 1918. 

In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Probate. No. 23216. 

In re Estate of Karoline Wilhelm in a Riessner, Deceased. 

Petition to Establish Lost Will. 

The petition of Conrad A. Pieterich respectfully represents to 
this Honorable Court: 

1. That he is a citizen of the United States and a resident of the 
State of New York, and files this petition as the sole surviving per¬ 
son named as executor in the last will and testament of Karoline 
Wilhelmina Riessner, deceased. 

2. That sometime during the month of February, 1913, the said 
Karoline Wilhelmina Riessner, late a citizen of the United States 
and a resident of the District of Columbia, died in the Empire of 
Germany, leaving no child or children or deseendants of such, hut 
was survived by her husband Johann Christoph Riessner, who died 
on the 17th day of November, 1914; that the heirs at law and their 
relationship to the said Karoline Wilhelmina Riessner, so far as 
your petitioner is informed and believes, is as follows: 
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Fred CJ. Dieterich, nephew, District of Columbia, 
rauline \ogt, niece, District of Columbia, 
hophie Dauterioh, niece, District of Columbia 
George Dieterich, nephew, District of Columbia, 

,, V,rn r • 1 ’! et ? n, ; h - ne P h ew, District of Columbia, 

,aMI , C - Lederer, grand nephew, District of Columbia, 

fnnrd An e T a i V ' L< ^ leror ’« rand nie <-e, District of Columbia, 
Conrad A. Dieterich, nephew, New York City. 

Jeannette A. Dieterich, niece, New York City. 

Mwin H. Dieterich, nephew, New York City 

Annie Van Horn, niece, District of Columbia, 

Henry Dietericli, nephew, Philadelphia, Pa., 

Deorge Dieterich, nephew, West Hoboken, N. J., 

r red daman, grand nephew, New Jersey, 

Mre. Rebecca Markolf, sister. District of'Columbia, 

John A. Barth el, nephew, District of Columbia 

Annie K. Lereh, niece, New York City. 

hv \J^ ! h ? f ,d . 1 J 1 °i , "nn Christoph Riessner requested petitioner 

r d r C< Al'o 1 .‘ ’ ’ V t0 P re P are the wills of himself and his 
nnrti V " 1C " llhelmina Riessner, and gave memorandum and 
particulars in regard to the preparation of the same and provisions 
to be contained therein. That your petitioner conferred with Louis 
. Hasbrouck, an attorney at law and an office associate of petitioner, 
in iegard thereto, and, m accordance with instructions contained in 
the aforesaid letter, petitioner and said Hasbrouck prepared a will 
for the said Karoline V llhelmina Riessner; that your petitioner for¬ 
warded the will so prepared with instructions in regard to its exe¬ 
cution to the said Karoline Wilhelmina Riessner; that the said 
Karoline \\ llhelmina Riessner, on the 18th day of June, 1907 
being then of sound and disposing mind, executed a certain paper 
writing purporting to be her last will and testament, and declared 
the same to be her last will and testament, all of which oc- 
db curred in the presence of Th. Fuchs, A. Shuster, and Tristes 
Meier, who, then and there, at her request and in her pres¬ 
ence, and in the presence of each other, signed their names as wit¬ 
ness thereto; that search has been made for the said paper writing 
and on November 13, 1916, petitioner received, through his counsel’ 
said Louis B. Hasbrouck, a letter from the American Consul at 
Nuremberg, Germany, stating that he, said Consul, had examined 
the original will of Karoline Wilhelmina Riessner, executed on June 
18, 1907, in which Th. Fuchs, A. Shuster, and Tristes Meier ap¬ 
peared as witnesses; which will is deposited with Heinrich Mailaen- 
der of Fuerth, Bavaria, the executor of the estate of Johann Christoph 
Wohlgemuth Riessner, a copy of which letter is attached to this 
petition and marked Exhibit “A.” Your petitioner further avers 
that until the time of her death the said Karoline Wilhelmina Riess¬ 
ner believed and intended the said paper writing dated June 18, 
1907, of which the attached will is a copy, to be in full force and 
effect and intended to be her last will and testament. Affidavit of 
the said Louis B. Hasbrouck is hereto attached and prayed to be 
read and considered a part hereof. 



22 


CONRAD A. DIETERICH VS. FRED G. DIETERICH. 


L That the said paper writing, when executed as aforesaid, was 
typewritten, except as to the date therein inserted and the signatures 
of the testatrix and attesting witnesses, all of which were written 
with pen and ink. That shortly after the execution of the aforesaid 
will on June 18, 1907, your petitioner received a letter dated October 
27, 1907, from Johann Christoph Wohlgemuth Riessner, the hus¬ 
band of said Karoline Wilhelmina Riessner, in which he sent to 
your petitioner an exact copy of her will, which copy shows 

37 that the will was dated June 18, 1907, and boars at the end 
thereof, in the handwriting of the said Karoline Wilhelmina 

Riessner, the following words: 

“This is a correct copie of my last will and testament. Karoline 
Wilhelmina Riessner, October 26, 1907, Fuerth, Bayern.” 

which copy has been held by your petitioner since its receipt by him, 
having been entrusted to your petitioner by the said Karoline Wil¬ 
helmina Riessner to serve as proof of the fact of her having exe¬ 
cuted her will in case anything should happen to the original thereof, 
which copy is hereto annexed. 

5. That the said decedent, at the time of her death, owned real 
estate in the City of Washington, District of Columbia, known and 
described as that part of Lot 16 in Square 449, which is improved 
by premises known as number 618 M Street, Northwest, in the City 
of Washington, District of Columbia; and Lot 26, in Square 449, 
which is improved by premises known as number 604 M Street, 
Northwest, in the City of Washington, District of Columbia; all of 
which real estate your petitioner is informed and believes is of the 
value of about ten thousand dollars. 

Wherefore, the premises considered, your petitioner prays: 

1. That process may issue from this Honorable Court, directed 
to the heirs at law hereinabove set forth, requiring them to answer 
the exigencies of this petition, and, if any of the aforesaid heirs at 
law and next of kin are non-residents or are returned by the marshal 
not to be found, that publication may be had against such parties 
according to the Code of Law of the District of Columbia. 

38 2. That the said paper writing attached hereto, being the 
copy as aforesaid of the last will and testament of the said 

decedent, be established as the last will and testament of the said 
Karoline Wilhelmina Riessner, deceased, and admitted to probate 
and record as such, and that letters testamentary thereon may be 
issued to your petitioner as executor, without bond. 

3. And that your petitioner may have such other relief as the 
nature of the case may require and to the Court may seem meet 
and proper. 

CONRAD A. DIETERICH. 


City of New York, 

State of New York, ss: 

Conrad A. Dieterich, being first duly sworn, on oath deposes and 
says, that he has read the foregoing petition by him subscribed and 
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knows the contents thereof; that the matters and things therein 

£ a * of his personal knowledge are true and those stated upon 
information and belief he believes to be true. ^ 

CONRAD A. DIETERICH. 

igKubseribed and sworn to before me this 18th day of November, 
[notarial seal.] HAMILTON ANDERSON, 

Cert, filed in New York Co. PMic ’ Kin ° s Co ‘ 

39 Supreme Court, District of Columbia. 

Equity. No. 34492. 

Fred G. Dieterich, Plaintiff*, 
against 

P.\t line \ ogt and Others, Defendants. 

City of New York, 

County of New York, 88: 

Louis B. Hasbrouck, being duly sworn, deposes and says: That 
lie is an attorney and counsellor-at-law, practicing law in all the 
courts of the State of New York; that he has an office at No. 256 
Broadway, in the City of New York, Borough of Manhattan; that 
since May, 190/, one Conrad A. Dieterich had offices in connection 
wUh deponent ; that said Conrad A. Dieterich is a nephew of Karo- 
irwv 7 '' nhehnina Kiessner, deceased; that on or about May 8th, 
1907, saul, Conrad A. Dieterich received letters from Johann Chris¬ 
toph \\ ohlgemuth Kiessner requesting said Dieterich to have pre¬ 
pared wills for himself and his wife, Karoline Wilhelmina Riessner 
anc. giving memorandum and particulars in regard to the prepara- 
tion of same and provisions to he contained in the said two wills* 
that said Dieterich conferred with deponent, and deponent, in ac¬ 
cordance with instructions contained in the letter from said Johann 
Christoph Wohlgemuth Kiessner, prepared wills for the said Johann 
Christoph Wohlgemuth Kiessner and the said Karoline Wilhelmina 
Riessner; that the said wills so prepared were forwarded by the said 
Dieterich to the said Johann Christoph AVohlgemuth Riessner with 
instructions in regard to the examination of the said wills, 
40 and the execution thereof, if satisfactory, bv the two testators! 

That thereafter deponent saw a letter written by the said 
Johann Christoph Wohlgemuth Riessner in which he sent to the 
said Dieterich an exact copy of the will of himself and of his wife; 
that the copy of the will of his said wife shows it was dated June 
18th, 1907, and a copy thereof is hereto annexed; that the copy re¬ 
ceived by the said Dieterich, and shown to deponent, and which 
copy is now in deponent’s possession, bears at the end thereof in the 
handwriting of said Karoline Wilhelmina Riessner, as deponent is 
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informed by said Dieterich and verily believes, ‘This is a correct 
oop?> of my last Will and Testament. Karoline Wilhelmina Riess- 
ner, Oct. 26, 1907. Fuerth, Bayern.” That a typewritten copy of 
said will is hereto annexed; that the said Johann Christoph W/bol- 
gemuth Riessner wrote to the said nephew, Conrad A. Dieterich, a 
letter dated Fuerth, Oct. 20th, 1907, in which he referred to the 
copies he was sending of the wills of himself and his said wife; that 
deponent is informed and believes that the said Karoline Wilhel¬ 
mina Riessner died in Fuerth, Bavaria, in the year 1918, and that he 
is informed and believes that a will, which was signed and executed 
by the said Karoline Wilhelmina Riessner, was probated in Fuerth, 
which will bears date about the year 1903; that deponent further 
says that on the 10th day of April, 1916, deponent wrote and caused 
to be sent letters, copies of which are hereto annexed, addressed to 
An das Koeniglich, Baverische, Amtsgericht, in Fuerth, Bavaria, 
Germany, and to Heinrich Mailander, Banker, at Fuerth, Bavaria 
Germany, and to Bernhard Pfauntsch, Hornschuch Prome- 
41 nade 80. Fuerth, Bavaria, Germany, endeavoring to tind out 
what, if anything, had been done or had become of the will 
of said Karoline Wilhelmina Riessner. dated June 18, 1907; that 
no answers have been received to any of the said letters; that there¬ 
after deponent caused to be sent to the Honorable James W. Gerard, 
American Ambassador at Berlin, a letter inclosing copies of the said 
letters, copies of which are hereto annexed, requesting that they be 
forwarded to the parties to whom they were addressed, as it was im¬ 
portant for deponent to receive information as to matters referred to 
in the said letters: that deponent received a reply from the American 
Hmbassv of the United States as follows: 


• Hmbassv of the United States of America. 

* 

Berlin, Germany, 
September 15, 1916. 

Messrs. Stralev A Hasbrouck, 257 Broadway, New York. 

Sirs: The Embassy acknowledges the receipt of your letter dated 
August 17, 1916, and begs to advise you that the same has been 
referred to the American Consul General, Munich, for further 
action. 

I am. 

Your obedient Servant, 

(For the Ambassador,) 

J. C. GREW, 
Counselor of the Embassy. 

That deponent received an answer to his communication to the 
American Ambassador in Berlin from the American Consul at 
Nuremberg, Germany, as follows: 
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42 


“American Consular Service.” 


Nuremberg, Germany, 

October 16, 1916. 

Messrs. Sira ley & Hasbrouck, Attorneys and Counselors at Law, 

Home Life Buildinj?, 257 Broadway, New York City, New York 

1 mted States of America. 

Gentlemen: 5 our letter of August 17, 1916, addressed to the 
American Ambassador in Berlin, Germany, relative to the estate of 
Johann Christoph Wohlgemuth Riessner and his wife, Karoline Wil- 
helmina Riessner, with special reference to the whereabouts of the 
''.s executed bv Mr. and Mrs. Riessner in 1907 bas been referred to 
this office for investigation. 

After a careful investigation 1 find that there are two wills made by 
Mr. Riessner; one disposing of the property in Germany, dated Feb¬ 
ruary 9, 1905, with several codicils, the last one of which is dated 
July 8, 1914; and the other one, dated June 18, 1907, disposing of 
the property in the United States. This latter will also has a codi¬ 
cil in which Mr. Edward P. Schwartz, of No. 624 F Street, N. W., 
A\ ashington, I). C., is appointed executor in lieu of Mr. Gustav I)iet- 
erich, deceased. The original will is deposited with the said Mr E 
P. Schwartz, Washington, I). C. 

The original will of Airs. Riessner, executed on the 18th dav of 
June, 1907, in which Th. Fuchs, A. Sister and Tristes Meier ap¬ 
peared as witnesses, is deposited with the administrator of the estate 
Mr. Heinrich Mailaender, of Furth, Bavaria. 

In this will it will be seen from paragraphs 1 and 2, reading as 
follows: 

First: I order and direct that all of my just debts ana funeral ex¬ 
penses and expenses of administering my estate be paid as soon as 
may be convenient after my decease. 

Second: 1 give, devise and bequeath all the rest, residue and re¬ 
mainder of my estate, both real and personal of everv name and na¬ 
ture and wheresoever the same may be situated, of which I am now 
seized and possessed, or to which I may be in any wise entitled at the 
time of my death, to my said husband, Johann Christoph Wohlge¬ 
muth Rttessner, absolutely and forever. 

That she willed everything that she might be possessed of at the 
time of her death to her husband. Paragraph 3 and the following 
paragraphs are conditioned only on Mrs. Riessner surviving her hus¬ 
band. As Mrs. Riessner died previous to her husband all the para¬ 
graphs of the will, except 1 and 2, are annulled. This will 
43 which was administered here cancels the will of 1903. 

Mr. Heinrich Mailaender, the executor of the will made by 
Mr. Riessner for the disposition of the property in Germany, states 
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that he has answered all the letters, except the last one, addressed to 
him by Mr. Conrad A. Dieterich. 

Very respectfully yours, 

C. S. WINANS, 
American Consul.” 

File No. 330. 

(Sgd.) LOUIS B. HASBROUCK. 

Subscribed and sworn to before me this 17th day of November, 
1916. 

(Sgd.) TERRY SMITH. 

[seal.] Notary Public. 

In the Supreme Court of the District of Columbia, Holding Probate 

Court. 

No. 23216. Adm. Doc. 54. 

In re Estate of Karoline Wiliielmina Riessner, Deceased. 

Petition. 

The petition of Fred (1. Dieterich, Pauline Vogt, Sophie Dauter- 
ich, C?eorge Dieterich, Charles Dieterich, William C. Lederer, Wil- 
he/mina Lederer, Annie Van Horn, Henry Dieterich. George Dieter¬ 
ich, Rebecca Marko/f, John A. Barthel and Annie K. Lerch respect¬ 
fully shows to the Court a^ follows: 

%j 

1. The petitioners Fred G. Dieterich. Pauline Vogt, Sophie Dau- 
terich, George Dieterich, Charles Dieterich, William C. Lederer, 

Wilhe/mi/m Lederer, Annie Van Horn, Rebecca Marko/f, and 
44 John A. Barthel are all citizens of the United States and resi¬ 
dents of the District of Columbia. That petitioner Henry 
Dieterich is a citizen of the State of New Jersey and a resident of 
West Collingswood, New Jersey. That petitioner George Dieterich 
is a citizen of the State of New Jersey and a resident of West Ho¬ 
boken, New Jersey. That petitioner Annie K. Lerch is a citizen of 
the State of New York and a resident of the Citv of New York. 

•s 

2. Said Karoline Wiliielmina Riessner, late a citizen of the United 
States and a resident of the District of Columbia, died during the 
month of February, 1913, and her husband survived her, hut her 
husband, who was Johann Christoph Riessner, died on the 17th day 
of November. 1914. Said Karoline Wiliielmina Riessner left no 
child or children or descendants of such, no father or mother, and 
her only heirs at law and next of kin are one sister and the descend¬ 
ants of other brothers and sisters who are as follows. 

Fred G. Dieterich, nephew. 

Pualine Vogt, niece. 

Sophie Dauterich, niece. 

George Dieterich, nephew. 

Charles Dieterich, nephew. 

William C. Lederer, grand nephew. 
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Wilhe/mina Lederer, grand niece. 

Conrad A. Dieterich, nephew. 

Nettie Dieterich, niece. 

Edward Dieterich, nephew. 

Annie Van Horn, niece. 

Henry Dieterich, nephew. 

Ucorge Dieterich, nephew. 

• Fred Claman, infant, grand nephew. 

Rebecca Marko/f, sister. 

John A. Barthel, nephew. 

Annie K. Lerch, niece. 


o. Petitioners have had notice that a certain paper writing dated 
the 18th of June, 1907 has been filed in this Court as a copy of the 
last will and testament of said Caroline Wilhelmina Riessner and a 
petition has been filed by Conrad A. Dieterich, one of the said heirs, 
asking that the said paper writing be established as the lost last will 
and testament of said Caroline Wilhelmina Riessner and admitted 
to probate and record as such. 


4. Petitioners interest will be injuriously effected by the allow¬ 
ance of said pretended will and they do hereby contest the probate 
and validity of said paper writing purporting to be a copy of the 
hist will and testament of Caroline Wilhelmina Riessner, deceased, 
and for that purpose allege: 

1. That said paper writing dated the 18th of June, 1907, is not a 
copy of the last will and testament of said deceased. 


2. That the deceased did not 
paper writing dated the 18th of J 
ment. 


execute in conformity with law a 
une, 1907 as her last will and testa- 


3. 1 hat the deceased did not execute the said paper writing dated 
the 18th of June, 1907, or at such time subscribe said paper and ac¬ 
knowledge the same to have been made as her last will and testament 
before the attesting witnesses as and for her last will and testament. 


4. Said attesting witnesses did not sign their names as attesting 
witnesses to said will in the presence of the testatrix. That the said 
paper writing was not freely and voluntarily executed and made as 
testatrix’ last will and testament. 


therefore, the premises considered, petitioners’ pray: 

40 1. That a United States writ of subpoena may issue out of 

this Honorable Court requiring the parties in interest to ap¬ 
pear herein and answer the exigencies of this petition. 

2. That the said paper writing may be refused probate as a will or 
copy of a lost will of said decedent. 

3. That issues may be framed between the caveators and caveatees 
of the will to be tried by jury to determine the facts of the alleged 
last will. 

4. That a collector may be appointed to take charge of the estate 
of the deceased until further hearing in this cause. 
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5. And for such further and other relief as the nature of the case 
may require and to the Court seems just and meet. 

FRED G. DIETERICH. 
PAULINE VOGT. 

SOPHIA DAUTERICH. 
GEORGE DIETERICH. 
CHARLES DIETERICH. 
WILLIAM C. LEDERER. 
WILHEMIE V. LEDERER. 
ANNIE VAN HORN. 

HENRY DIETERICH. 
GEORGE DIETERICH. 
ANNIE K. LERCH. 

REBECCA MARKOLF. 

JOHN A. BARTHEL. 

II. WINSHIP WHEATLEY, 

JOHN C. BEALL, 

Attorneys for Caveators. 

47 Distric t of Columbia, To nit: 

We, Fred G. Dieterich, Pauline A T ogt, Sophie Dauterieh, George 
Dieterich. Charles Dieterich, William C. Lederer, Wilhe/mino 
Lederer, Annie Van Horn, Rel>ecca Marko/f and John A. Barthel, 
. al we lire the petitioners named in the fore¬ 

going petition; that we have read the same and the facts stated 
therein on personal knowledge are true and those stated on infor¬ 
mation and belief, we believe to be true. 

FRED G. DIETERICH 
PAULINE VOGT. 

SOPHIA DAUTERICH, 
GEORGE DIETERICH. 
CHARLES F. DIETERICH. 
WILLIAM C. LEDERER. 
WILHEMIE V. LEDERER. 
ANNIE VAN HORN. 
REBECCA MARKOLF. 

JOHN A. BARTHEL. 

Subseribed and sworn to before me this 30th dav of December. 
1916. 

[notarial seal.] PACA OBERLIN, 

Notary Public, D. C. 
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State of New .Jersey, 

County of Camden, ss: 


... .1 Honry Dletenoh > do solemnly swear tliat I am one of 

4fs tlie petitioners named in the foregoing petition; that I have 
read the same and the faets stated therein on personal knowl¬ 
edge are true and those stated on information and belief I believe 
to be true. 

HENRY DIETERICH. 

1 Subseribed and sworn to before me this first day of January, 

[notarial seal.] RICKSOM ROBBINS, 

Notary Public. 

State of New Jersey, 

County of Hudson, ss: 


I, George Dietench, do solemnly swear that T am one of the peti¬ 
tioners named in the foregoing petition; that I have read the same 
and the facts stated therein on personal knowledge are true and 
those stated on information and lielief, I believe to be true 

GEORGE DIETERICH. 

^Subscribed and sworn to before me this 3rd day of January, 

[commissioner’s seal.] WM. M. SCHULTZ, 

Commissioner of Deeds of N. J. 

49 State of New York, 

County of New York, ss: 


I, Annie K. Lerch, do solemnly swear that I am one of the peti- 
tioners named in the foregoing petition; that I have read the same 
and the facts stated therein on personal knowledge are true and 
those stated on information and belief, I believe to be true. 

ANNIE K. LERCH. 

Subscribed and S " orn t0 before me this 6th day of January, 

1 17 1 I . 

[notarial seal.] AUGUST STAUFP, 

Notary Public. 


Cert, filed N. Y. Co. 
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In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

In re Estate of Karoline Wiliielmina Riessner, Deceased. 

Messrs. Darr, Peyser & Whitford & Darr, Attorneys for Conrad 

A. Dieterich. 

Gentlemen: Please take notice we shall ask the Justice holding 
the Probate Court to settle the issues in this case on the 18th day of 
May, 1917 at 10:00 A. M. A copy of the proposed issues is en¬ 
closed herewith. 

J. C. W. RE ALL, 

H. WINSHIP WHEATLEY, 

A tty-, for F. O. Dieterich et al. 

50 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

In re Estate of Karoline Wilhelm ina Riessner, Deceased. 

Upon consideration of the caveat of Fred G. Dieterich, Pauline 
Vogt, Sophie Dauterich, George Dieterich, Charles Dieterich, Wil¬ 
liam C. Lederer, Wilhe/mi/w Lederer, Annie Van Horn, Henry 
Dieterich, George Dieterich, Rebecca Marko/f, John A. Barthel and 
Annie K. Lerch, filed herein against a certain paper writing dated 
the 18th of June, 1907 prayed by Conrad A. Dieterich to be estab¬ 
lished as the last will and testament of Karoline Wilhelmina Riess¬ 
ner, deceased, and all parties having been brought into court by 
return of the citation “not to be found" and by proper publication 
of the order of publication the same having been mailed to all 
parties, and a guardian ad litem having heretofore been appointed 
for the infant Fred Glaman, it is by the Court, this — day of May, 
1917, Ordered That the following issues be and they are hereby 
framed to be brought l>efore a jury on the — day of -, 1917. 

1. Is the paper writing dated June 18, 1907 a lost last will and 
testament of the said Karolina Wilhelmina Riessner. 

2. Did said Karoline Wilhelmina Riessner execute a paper writing 
dated June 18, 1907 as and for her last will and testament before 
two credible witnesses who subscribed the instrument in her pres¬ 
ent- and as witnesses thereto. 

51 3. Did the deceased execute a paper writing dated June 18, 
1907, and at such time subscribe and acknowledge the paper 

writing to have been made by her as her last will and testament be¬ 
fore the two attesting witnesses who subscribed the same as witnesses 
thereto in her presence. 

4. Did said attesting witnesses sign their names as attesting wit¬ 
nesses to said alleged will in the presence of said alleged testatrix. 

5. Was the said paper writing freely and voluntarily executed as 
and for said testatrix as her last will and testament. 


, Justice. 
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In the Supreme Court of the District of Columbia Holding a Probate 

Court. 

Probate. No. 23210. 

In re Estate of Karoline Wilhelm in a Riessner, Deceased. 

This cause coming on to be heard upon the motion of the Caveators 

*j e ab ? v « cause -""l a hearing thereon it is bv 

.einT ,'h iL’ <la '' ° f , Ma r- A - "• 191". ordered that the Caveateel 
herein be and they are hereby granted ten days in which to amend 

the petition for probate m such manner as they may be advised. 

WENDELL P. STAFFORD, Justice. 


52 In the Supreme Court of the District of Columbia Holding a 

Probate Court. 

Adm. No. 23216. 

In re Estate of Karoline Wilhelmina Riessner. 

Now come Fred G. Dieterich, Pauline Vogt, Sophie Dauterich 
George Dieterich Charles Dietench William C. Lederer, Wilhelmina 
Lederer, Annie Van Horn, Henry Dieterich, George Dieterich 
Rebecca Marked, John A. Barthel and Annie K Lerch bv I C w’ 
Beall and H Winship Wheatley their attorneys, and movJthe coii 
to dismiss the petition of Conrad A. Dieterich tiled herein praying 

f . a , n< reeortl !’f. an alle K«l lo?t will, said petition being 

entitled Petition to establish lost will” and for grounds thereof the 
movers show as follows: mereoi, the 

1. That said petitioner asked and obtained leave of Court to amend 
the petition within ten days, said application being made on the 

ground that said petition was insufficient under the law, and said 
amendment has not been made. 

2. Said petition does not show facts from which the prayers 

thereof could be granted. * - 

J. C. W. BEALL, 

H. WINSHIP WHEATLEY, 
Attorneys for Fred G. Dieterich et al. 


Messrs. Dar-, Peyser, Whiteford & Darr: 


Please take notice we shall call the above motion to the attention 
of the Court on Friday June 15, 1917, at 10:00 A. M. or as soon 
thereafter as counsel can be heard. 


J. C. W. BEALL, 

H. WINSHIP WHEATLEY, 
Attorneys for Fred G. Dieterich et al. 
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53 In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Probate. No. 23210. 

In re Estate of Karoline Wilhelmina Riessner, Deceased. 

Petition to Probate t'opt/ of W ill. 

Tlie petition of Conrad A. Dieterieb respectfully represents to this 
Honorable Court: 

1. That be is a citizen of the United States and a resident of the 
State of New York, and files this petition as the sole surviving person 
named as executor in the last will and testament of Karoline 
Wilhelmina Ricssner, deceased. 

2. That sometime during the month of February, 1013, the said 
Karoline Wilhelmina Riessner, late a citizen of the United States 
and a resident of the District of Columbia, di<*d in the Empire of 
Germany, leaving no child or children or descendants of such, hut 
was survived bv her husband Johann Christoph Riessner, who died 
on the 17th day of November, 1014; that the heirs at law and their 
relationship to the said Karoline Wilhelmina Riessner, so far as 
your petitioner is informed, and believes, is as follows: 

Fred G. Dieterieb, nephew, District of Columbia, 

Pauline Vogt, niece, District of Columbia, 

Sophie Dauterich, niece. District of Columbia, 

George Dieterieb, nephew, District of Columbia, 

Charles Dieterieb, nephew, District of Columbia, 

William C. Lederer, grand nephew, District of Columbia, 

Wilhehni/m Y. Lederer, grand niece. District of Columbia, 

54 Conrad A. Dieterieb, nephew, New York City, 

Jeanette A. Dieterieb, niece. New York City, 

Edwin H. Dieterieb, nephew, New York City, 

Annie Van Horn, niece, District of Columbia, 

Henry Dieterieb, nephew, Philadelphia, Pa., 

George Dieterieb, nephew. West Hoboken, N. J., 

Fred Glaman, grand nephew, New Jersey, 

Mrs. Rebecca Markolf, sister. District of Columbia, 

John A. Barth el, nephew, District of Columbia, 

Annie K. Kerch, niece, New York City. 

3. That the said Johann Christoph Riessner requested petitioner 
by letter dated April 17, 1907, to prepare the wills of himself and his 
wife, Karoline Wilhelmina Riessner, and gave memorandum and 
particulars in regard to the preparation of the same and provisions 
to l>e contained therein. That your petitioner conferred with Louis 
B. Hasbrouek, an attorney at law and an office associate of petitioner, 
in regard thereto, and, in accordance with instructions contained in 
the aforesaid letter, petitioner and said Hasbrouek prepared a will 
for the said Karoline Wilhelmina Riessner; that your petitioner 
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forwarded the will so prepared with instructions in regard to its 
execution to the said Karoline Wilhelmina Riessner; that the said 
Karoline \\ llhelmina Riessner, on the 18th dav of June, 1907, lieing 
then of sound and disposing mind, executed a certain paper writing 
purporting to be her last will and testament, and declared the same 
to be her last will and testament, all of which occurred in the pres¬ 
ence of Ih. Fuchs, A. Shuster, and Tristes Meier, who, then and 
there, at her request and in her presence, and in the presence 
00 of each other, signed their names as witnesses thereto; That 
your petitioner and his attorney have made search for the 
said paper writing and have repeatedly written letters to persons in 
Germany relating to the said Karoline Wilhelmina Riessner and 
your petitioner has communicated with the State Department in the 
Gity of Washington, District of Columbia, through which the pe¬ 
titioner has sent letters in the private mail hag carrying the diplo¬ 
matic correspondence to Germany, and on November 18 1916 pe¬ 
titioner received, through his counsel, said Louis R. Hasbrouc'k a 
tetter from the American Consul at Nuremberg, Germany, stating 

u”n ,‘ e '. SiU< L Conaul > lla(1 examined the said will of Karoline 
VJ llhelmina Riessner, executed on June 18, 1907, in which Tli. 
riichs, A. Shuster, and Tristes Meier appeared as witnesses: which 
will is deposited with Heinrich Mailaender of Fuertli, Bavaria the 
executor of the estate of Johan Christoph Wohlgemuth Riessner a 
copy of which letter is attached to the original petition, marked “Ex¬ 
hibit A l our petitioner further avers that repeated requests have 
been sent through the State Department, through the said Consul at 
Nuremberg, Germany, requesting that the said will be forwarded 
through the State Department to your petitioner in order that he 
may probate the same in the City of Washington, District of 
Columbia, but that he has been unable to receive any communica¬ 
tion or reply of any character in response thereto and has been 
unable to secure the said will to offer the same for probate. Your 
petttioner beheyes from the letter of the American Consul, dated 

qn- ber r 1?- 1 r 16 ’w h .?, t ‘ he . smd will, dated the 18th day of June, 
190,, of Karoline Wilhelmina Riessner, has been probated, but your 

pet'honer is unable to receive any reply to his letters mailed 
ob through the State Department to the proper authorities in 

Bavaria. A our petitioner further avers that until the time of 
her death the said karoline Wilhelmina Riessner believed and in- 
tended the said paper writing, dated June 18, 1907, a copy of which 
is attached to the original petition herein, to be in full' force and 
effect, and intended same to be her last will and testament. The 
affidavit of the said Louis B. Hasbrouck is attached to the original 
petition herein and prayed to be read and considered a part hereof 
4. That the said paper writing, when executed as aforesaid, was 
typewritten, except as to the date therein inserted and the signa¬ 
tures of the testatrix and attesting witnesses, all of which were writ- 
ten with pen and ink. That shortly after the execution of the afore- 
said will on June 18, 1907 your petitioner received a letter dated 
October 27, 1907, from Johann Christoph Wohlgemuth Riessner, 

3—3171a 




CONRAD A. DIETERICH VS. FRED G. DIETERICH. 




36 

60 In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Probate. No. 23216. 

In re Estate of Karoline W. Riessner. 

Order Dismissing Amended Petition. 

Tfiis cause came on to he heard upon the motion to dismiss the 
amended petition of Conrad A. Dieterich, filed herein June 27, 
1017, entitled “Petition to probate copy of will.” Upon consideration 
thereof and after hearing arguments of counsel for the respective 
parties, it is by the Court, this 26th day of November, 1917, ad¬ 
judged, ordered and decreed that said motion be, and the same is 
hereby granted and said amended petition dismissed with costs, 
without prejudice. 

ASHLEY M. GOULD, Justice. 


61 Supreme Court of the District of Columbia, Holding Probate 

Court. 

District ok Columbia, To wit: 

I. James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, do hereby certify, That the foregoing 
are true copies of the original Petition of Conrad A. Dieterich to 
establish lost Will; Caveat of Fred G. Dieterich et al.; Notice to 
Settle Issues; Order of Court of May 25, 1917, granting leave to 
amend Petition for probate; Motion of Fred G. Dieterich et al., to 
dismiss Petition for Probate; Amended Petition of Conrad A. Diet¬ 
erich to probate copy of Will; Motion of Fred G. Dieterich et al., to 
dismiss Amended Petition, and Order of Court of November 26, 
1917. dismissing Amended Petition filed and recorded in the office 
of the Register of Wills for the District of Columbia, Clerk of the 
Probate Court, in the matter of the estate of Karoline Wilhelmina 
Riessner, deceased. Case No. 23,216, Adm. Doc*. 54. 

1 further certify, That I have compared said copies with the orig¬ 
inal papers in said office, and find them to be full, true and correct 
transcripts thereof. 

Witness my hand and the seal of the said Probate Court, this 11th 
dav of March, A. D. 1918. 

[seal.] JAMES TANNER, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 
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Proposed Amendment to A nswers of Conrad A . Dkterich et al. 


Filed March 14, 1918. 


heave of Court first had and obtained, in open Court bv Conrad 

ant , 1 "Suli/thrir A ‘ )le< | eri< h and Edwin H - Weter’ieh, defend 
finS’ • ,i 0U , 11,011 r° unael > l ,r »yer number one of their answers 

followi 1 : a ' ,0Ve en ' i,,ed '* «*•> » » hereby amendedToTead 

I ,T. hat ! lle i"; o, ; ce, ! i "« s ' ,nder the bill of partition filed in this case 
s a\ed until the l nited States and Germany are at peace and until 
such time thereafter as through the proper channels'of inte^ouS 
between the sai«l Nations, the will of Carolina Wilhelmina Riessner 
or a certified copy thereof may be secured and filed in the Probate 
Division of the Supreme Court of the District of Columbia. 

PARR, PEYSER, WHITEFORD & 
PARR, 

Attorneys for Above-named Defendants. 

Order Denying Motions to Amend Answers, &c. 

Filed January 28, 1918 

%J J • 


Upon consideration of the motions made in open court by Con- 
rad A. Pietench, Nettie Pieterieb and Edward Pieterich to'be al- 
. lo amend prayer No. 1, of their answer-cross bills heretofore 

h Pf ,n ‘ h ' s, t '° l'!'°! K >sed amendment having been submitted 
o and considered by the court, and upon consideration of 
he motion of !• red G. Dieterich, Sophie Pauterich Georce 
1 letench, Charles Dieterich, William C. Eederer ’ Wilhel- 
niiiia Eederer, Annie Van Horn. Rebecca Markoff and John A Bart- 

iv ( '° • S i ri xt m . l( , a !" 1 ‘hsnnss the answer-cross bills of Conrad A 
Pieterich, Nettie Pieterich and Edward Dieterich, heretofore filed in 
this oause^aiid in (his connection the proceeding in Administration 

i‘ i 01(1,10,1 ln Ho Caroline Wilhelmina Reissner l>e- 

mg submitted to the court by counsel for the respective parties’and 
considered by it, and after hearing arguments of counsel for the re 

o p ,s i? hy the Co,,rt this 28,h da >- ° f Wte 

c 1 fv T 1 ho S ? 1<I 1 S1,i<1 defendants, Conrad A. Pieterich Net- 

tie Pietench and Edward Pieterich for leave to amend praver No 1 

,) le ,i! ns " < ' r " < ' ross 1>lllfi as aforesaid are severally denied. ' 

-. The motions of Fred G. Dieterich, Sophie Pauterich Georee 
Pietench, Charles Dieterich, William C. Eederer, Wilhelmina L^! 
erei% Annie A an Horn Rebecca Markoff and John A. Bartell to 
strike out and dismiss the said answer-cross bills of Conrad Dieterich, 
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Nettie Dieterich and Edward Dieterich heretofore filed in this cause 
are granted and the said answer-cross hills be and the same are here¬ 
by stricken out and dismissed. 

4/ 

3. The defendants, Conrad Dieterich, Nettie Dieterich and Ed¬ 
ward Dieterich, upon notice to opposing counsel may apply to the 
court, within ten days, for leave to file amended answers as they may 
be advised, and accompany said application with the said proposed 
amended answers. 

F. L. SIDDONS, Justice. 

64 From the foregoing order an appeal to the Court of Ap¬ 

peals is hereby made in open court, which is allowed, and the 
appeal bond is hereby fixed in the sum of One Hundred ($100.00) 
Dollars, or a deposit of Fifty ($50.00) Dollars in lieu thereof. 

F. L. SIDDONS, Justice. 


Memoranda. 

February 1<S, 1918. Bond on appeal approved and filed. 

March 4, 1918. Order granting leave to file substitute Bond on 
Appeal, tiled, and Appeal Bond approved and filed. 


Assignment of Errors. 

Filed March 8, 1918. 

******* 

The court committed reversible error as follows: 

(1) In denying the motion of defendants Conrad A. Dieterich, 
Janet A. Dieterich and Edwin II. Dieterich, to amend prayer num¬ 
ber one of their respective answers as prayed. 

(2) In granting the motion of plaintiff and of defendants Sophie 
Dauterieh, George Dieterich, Charles Dieterich, William C. Lederer, 

M ilhelmina Y. Lederer, Annie Van Horn, Rebecca Markolf, 
65 and John A. Barthel, to strike out the answers and cross bills 
of defendants Conrad A. Dieterich, Janet A. Dieterich and 
Edwin H. Dieterich. 

(3) And for such other and further errors as are apparent on the 
face of the record. 

DARK, PEYSER, WHITEFORD & 
DARR, 

Attorneys for Defendants ('onrad A. Dieterich, 

Janet A. Dieterich, and Edwin II. Dieterich. 

Coopv received Mar. 7, 1918. 

H. WINSHIP WHEATLEY. 

JOHN C. W. BEALL. 
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Designation of Record. 

Filed March 8, 1918. 

* * * * ' 

To Hie Clerk of the Supreme Court of the District of Columbia. 

Please prepare transcript of record on appeal to the Court of A„ 

,ief ! j\"V' 16 p?, ve cause to include the following: P ' 

)al , e bll ‘ and amendment thereto. 

iASS h! ElS';,"' r "" n "' A ‘ A- 

.I.taid.eu'"'." ,0 *«""» »' -id mentioned 

(4) Motion of plaintiff and defendants Sophie Dauterich Georoe 

aar ■*«* *■ 

(°) Order or decree filed Jnnimmr 9k iqi« -ai a 

<*> Memorandum * W “ I - 

([) Assignment of errors. 

(8) This designation. 

DARR, PEYSER. WHITEFORD & DARR 
Attorneys for Defendants Conrad A. Dieterich 

Janet A. Dieterich and Edwin H. Dieterich. 

Copy of the foregoing notice received this 7th day of March, 1918. 

H. WINSHIP WHEATLEY 
JOHN C. W. BEALL. 

Additional Designation of Record. 

Filed March 11, 1918. 

♦ ♦ * . 

* * * * 

To the Clerk, Supreme Court, District of Columbia • 

*nF.^ ‘£ZSBS!Z KSfiSSS?*» r 

Jnm ° f ,0r lh * "PPellnnl. tor Ie.ee to .mend the 

C7 I’ ® n ,® wers of a11 defendants. 

' ‘ j. fo ! low ing papers filed in the court and brine t)lp 

wilSE ££2**°° °« WltTn t 

muSwSP* N ° Vember 29 > 1916 > entitled “Petition to Estab- 
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b. Caveat filed January 15, 1917. 

c. Motion to settle issues filed May 17, 191 1 , and exhibit. . 

d. Order passed May 25, 1917, granting leave to amend petition 

for probate. 

e. Motion to dismiss filed June 12, 191 t. 

/. Petition entitled “Petition to Probate Copy of W ill filed June 
27 1917. 

g. Motion to dismiss amended petition filed July 13, 191 7. 
h Order dismissing amended petition passed November -b, 1J1<. 

H. WINSHIP WHEATLEY, 

Attnmeu for Plaintiff. 


08 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 


I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
27, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 34492 in Equity, wherein 
Fred G. Dieterich is Plaintiff and Pauline Vogt, et al. are Defendants, 
as the same remains upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 1st 
day of April, 1918. 

[Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3171. Conrad A. Dieterich, appellant, vs. Fred. G. Dieterich et al. 
Court of Appeals, District of Columbia. Filed Apr. 6, 1918. Henry 
W. Hodges, clerk. 
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IN THE 

(Enurtnf A^iprala, ^District of (Columbia 

October Term, 1918. 

No. 3171. 

CONRAD A. DIETERICH, Appellant, 

vs. 

FRED G. DIETERICH, PAULINE VOGT, SOPHIE 
DAI TERICH, et al., Appellees. 

BRIEF ON BEHALF OF APPELLANT. 

STATEMENT OF THE CASE. 

This is an appeal by Conrad A. Dieterich from an 
order of the Supreme Court of the District of Colum- 
bia filed January 28,1917 (T. 37), granting the motion 
of Fred G. Dieterich, Sophie Dauterich, George Diet¬ 
erich, Charles Dieterich, William C. Lederer. Wil- 
helmina Lederer, Annie Van Horn, Rebecca Markoff 
and John A. Bartell, filed January 2, 1918 (T. HI), to 
strike out and dismiss the answer-cross bills of the 
defendant Conrad A. Dieterich, Janet A. Dieterich and 
Edward Dieterich, filed November 29, 1916 and sev 
orally denying the motion of said three last-named 
defendants for leave to amend prayer number 1 of 
said answer-cross bills as prayed ‘in the proposed 
amendment which was first submitted to and considered 
by the court, reading as follows (T. 37) : 

“That the proceedings under the bill of partition 
hied in this case be stayed until the United States 
and Germany are at peace and until such time 
thereaf ter as through the proper channels of inter- 
course between the said Nations, the will of Karo- 
line V\ llhelmina Riessner or a certified copy thereof 
may be secured and filed in the Probate Division of 
the Supreme Court of the District of Columbia.” 
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The facts and circumstances of the case leading to 
the order appealed from are as follows: 

On July 19, 1916, Fred G. Dieterich, plaintiff in the 
court below, claiming to be one of the heirs at law of 
Wilhemina Riessner, deceased, and entitled to a 1/14 
undivided interest in the real estate hereinafter men¬ 
tioned, filed his hill against sixteen defendants alleged 
to be all of the other heirs at law of said decedent, for 
the partition by sale of certain improved real estate 
comonly known as 604 and 618 (afterwards amended 
to 620) M Street, Northwest, in the District of Colum¬ 
bia, of the value of about $10,000.00. 

The bill, after setting forth in detail the names of 
the numerous defendants, their respective degrees of 
relationship to said Wilhemina Riessner and their sev¬ 
eral undivided interests in said property, further al¬ 
leged, in substance, that Wilhemina Riessner, was a 
citizen of the United States and a resident of the Dis¬ 
trict of Columbia; that she died in the Empire of 
Germany, in the month of February, 1913, intestate, 
leaving no child or children or descendants of such, 
and that at the time of her death she was seized and 
possessed of the property hereinbefore mentioned; 
that she had acquired same by purchase, and that she 
was survived by her husband, Johann Christoph Riess¬ 
ner, who died on the 17th of November, 1914; that 
said property was incapable of specific partition, and 
that it would be for the interest of all the parties to 
have it sold for the purposes of partition. 

With the exception of appellant Conrad A. Dieterich 
and Janet A. Dieterich and Edwin H. Dieterich, men¬ 
tioned above, all the defendants appeared and filed an¬ 
swers joining with plaintiff in his prayer for partition. 

On November 29, 1916. defendant Conrad A. Diet- 
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erich filed his sworn answer and cross bill, admitting 
the allegations of the plaintiff’s bill, except that as to 
intestacy, and setting up the affirmative defense that 
a the time of Wilhemina Riessner’s death in Germany 
in February, 1913, s ] le left a valid last will of all her 
real and personal property, dated June 18, 1907 at¬ 
tested by Th. Fuchs, Apotheker, Fuertli, i. B. Ei’sen- 
laclier Strasse, 61, A. Schuster, Fuerth, B. Schwacher 
Strasse, and Triestes Meier, Amalion Strasse, 11. 

neith, 1 . B.,—all of Fuerth, Bavaria, in the Empire 
of Germany, whereby she made disposition of the prop¬ 
erty involved herein at variance with the rights of the 
heirs at law if there were no will, the same being be- 
qiiea bed and devised to her husband, Johann Christoph 
, oh ? enn,th ttirssner, absolutely and forever. Said 
pleading concluded with the following prayers: 

„ That the proceedings under this bill for 

'! e s,a - ve<l . ur >til such time as the Supreme 
< ourt of the District of Columbia, holding a Pro- 
iate ( ourt, shall admit or deny the aforesaid will 
of Caroline W lhelmina Riessner for probate and 
record in the district of Columbia. 

. That the bill filed be dismissed on the 
ground that the said Karoline Wilhelmina Riessner 
has properly executed her last will and testament 

Wll of V c7mpla e in? Pr ° Perty Set f ° rth in the sai 'l 

fh' ,. 5- i A r d th :', t he ma y have such other and fur- 
thei relief as the nature of the case mav require 
and to the Court seem meet and proper.’* 

The joint answer-cross bill filed by defendants Janet 

A. Dieterich anil Edwin H. Dieterich, niece and nephew 

respectively of said decedent, was to the same effect as 

that of said Conrad A. Dieterich, and was severally 
sworn to by them. 
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The* circumstances surrounding the preparation, exe¬ 
cution and whereabouts of said will are set forth in the 
answer of said Conrad A. Dieterich, in paragraph 
numbered 2, (T. 9) as follows: 

“He denies, however, that she died intestate, but 
represents to this Court that, on June 18, 1907, the 
said Karoline Wilhelmina Riessner executed her 
last will and testament, which will was prepared 
bv Louis B. Hasbrouck, an attorney and counselor 
at law, 256 Broadway, New York Citv, and sent bv 
him to the said Karoline Wilhelmina Riessner, who 
was at that time living in Germany; that she exe¬ 
cuted the said will on June 18, 1907, and that there¬ 
after, on, to wit, October 27, 1907, Johann Christ¬ 
oph Wohlgemuth Riessner, the husband of Karo- 
line Wilhelmina Riessner, wrote a letter to this de¬ 
fendant, sending him a copy of the last will and 
testament of Karoline Wilhelmina Riessner, to 
which copy she appended the following words: 

» 

“ ‘This is a correct copiV of my last will and 
testament. Karoline Wilhelmina Riessner, Oc¬ 
tober 26, 1907, Fuerth, Bayern. * 

and the said Conrad A. Dieterich avers that the 
said copy of the last will and testament of Karo¬ 
line Wilhelmina Riessner was entrusted to him for 
safe keeping to serve as proof of the fact that she 
had executed the said will in case anything should 
happen to the original thereof. This defendant 
further avers that he has retained in his possession 
the aforesaid copy and on the — day of November, 
1916, by proper petition, requested the Supreme 
Court of the District of Columbia to admit the 
aforesaid will to probate and record therein and 
applied for letters testamentary thereon to be is¬ 
sued to him as executor. Defendant further says 
that his counsel, Louis B. Hasbrouck, in New York 
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C t>, received a letter from the American Consul at 
of M b R rg ’ Germany ’ st «ting that the original will 
«ith the fl 1 ? Sfler ’i da . ted J e ne 18 ’ 1907 - is deposited 

' Chri.tinh d w n H trat0 « °V he estate of Johann 

Christoph Wohlgemuth Riessner, Mr. Heinrich 
Mai aender, of Furth, Bavaria, and that bv reason 
in Uh l0 f ter y ° Ur Petitioner is advised/believes 

I n WMh ? r< - &V T that the a f ores aid will of Karo- 
lina V\ llhelmina Riessner, dated June 18, 1907 i s 

stdl m existence and makes disposition of the real- 

and°it l . he P art ' tlon «hich this action is brought 

davit nf S T thert n )r H a , bar t( ? this action. The affi- 
f , ? f L r B - Hasbrouck, together with a copy 
f the aforesaid will are hereto attached and 

P'; a r ,t<; i»e read and considered as though fully 
set torth hereln. ,, * 

The affidavit of said Louis B. Hasbrouck, the per- 
inent parts of said will, and the letters from the 
American Embassy at Berlin and American Consul at 
-Nuremberg, Germany, are as follows: 

City op New York, 

County of New York, ss: 

‘‘Louis B. Hasbrouck, being duly sworn, deposes 
and says: That he is an attorney and counsellor- 
V v"’ Practicing law in all the courts of the State 
of New York; that he has an office at No 256 
Broadway, in the City of New York, Borough of 
Manhattan; that since May, 1907, one Conrad A 
Dieterich had offices in connection with deponent • 
that sa'd Conrad A. Dieterich is a nephew of Karo-’ 

'i na }\l lelmina Riessner, deceased; that on or 
about May 8th, 1907, said Conrad A. Dieterich re¬ 
ceived letters from Johann Christoph Wohlgemuth 
Reissner requesting said Dieterich to have prepared 
w ills for himself anil his wife, Karoline Wilhe P mina 
Kiessnei and giving memorandum and particulars 
in regard to the preparation of same and provisions 
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to be contained in the said two wills; that said 
Dieterieh conferred with deponent, and deponent, 
in accordance with instructions contained in the 
letter from said Johann Christoph Wohlgemuth 
Riessner, prepared wills for the said Johann 
Christoph Wohlgemuth Riessner and the said 
Karoline Wilhelmina Riessner; that the said wills 
so prepared were forwarded by the said Dieterieh 
to the said Johann Christoph Wohlgemuth Riess¬ 
ner with instructions in regard to the examination 
of the said wills, and the execution thereof, if satis¬ 
factory, bv the two testators. 

“That thereafter deponent saw a letter written 
by the said Johann Christoph Wohlgemuth Riess¬ 
ner in which he sent to the said Dieterieh an exact 
copy of the will of himself and of his wife; that 
the copy of the will of his said wife shows it was 
dated June 18th, 1907, and a copy thereof is hereto 
annexed; that the copy received by the said Diet¬ 
erieh, and shown to deponent, and which copy is 
now in deponent’s possession, hears at the end 
thereof in the handwriting of said Karoline Wil¬ 
helmina Riessner, as deponent is informed by said 
Dieterieh and verilv believes. 

“ ‘This is a correct cop/e of my last Will and 
Testament, Karoline Wilhelmina Riessner, Oct. 2(>, 
1907. Fuertli, Bayern.’ 

“That a typewritten copy of said will is hereto 
annexed; that the said Johann Christoph Wohl¬ 
gemuth Riessner wrote to tin* said nephew, Con¬ 
rad A. Dieterieh, a letter dated Fuerth, Oct. 27th, 
1907, in which he referred to the copies he was 
sending of the wills of himself and his said wife; 
that deponent is informed and believes that tin* 
said Karoline Wilhelmina Riessner died in Fuerth. 
Bavaria in tin* year 1913, and that he is informed 
and believes that a will, which was signed and exe¬ 
cuted by the said Karoline Wilhelmina Riessner, 
was probated in Fuerth, which will bears date 
about the year 1903; that deponent further says 
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that on the 10th day of April, 1916, deponent wrot-- 
and caused to be sent letters, copies of which are 
hereto annexed, addressed to An das Koeniglich, 
Baverische, Amtsgericht, in Fuerth, Bavaria, Ger¬ 
many, and to Heinrich Mailander, Banker, a* 
fuerth, Bavaria, Germany, and to Bernhard 
I tauntsch, Hornschuch Promenade .'SO, Fuerth. 
Bavaria, Germany, endeavoring to find out what, 
if anyth mg, had been done or had become of the 
will of said Caroline Wilhelmina Kiessner, dated 
dune 18, 1907; that no answers have been received 
to any of the said letters; that thereafter depon¬ 
ent caused to be sent to the Honorable Jam s AY 
Gerard, American Ambassador at Berlin, a letter 
inclosing copies of the said letters, copies of which 
are hereto annexed, requesting that they be for¬ 
warded to the parties to whom they were ad¬ 
dressed, as it was important for deponent to re¬ 
ceive information as to matters referred to in tin- 
said letters; that deponent received a replv from 

the American Embassy of the United States as 
tollows: 

“ ‘ Embassy of the United States of America. 


Berlin, Germany, 

At a* i o Ti i September 15, 191b. 

Messrs. Straley & Hasbrouck, 

257 Broadway, New York. 

Sirs: The Embassy acknowledges the receipt of 
your letter dated August 17, 1916, and begs to ad- 
\ iso you that the same has been referred to the 
American Consul General, Munich, for further 
action. 

I am, 

Your obedient Servant, 

(For the Ambassador), J. C. GREW, 

Counselor of the Embassy.’ 



That deponent received an answer to his communica¬ 
tion to the American Ambassador in Berlin from the 
American Consul at Nuremberg, Germany, as follows: 

‘American Consular Service. 

Nuremberg, Germany, 

October, 16, 1916. 

Messrs. Straley & Hasbrouck, Attornevs and Coun- 
selors at Law, Home Life Building, 257 Broad¬ 
way, New York City, New York, United States 
of America. 

‘Gentlemen : Your letter of August 17, 1916, ad¬ 
dressed to the American Ambassador in Berlin, 
Germany, relative to the estate of Johann Christ¬ 
oph Wohlgemuth Reissner and his wife, Karoline 
Wilholmina Riessner, with special reference to the 
whereabouts of the wills executed by Mr. and Mrs. 
Riessner in 1907 has been referred to this office 
for investigation. 

‘After a careful investigation I find that there 
are two wills made by Mr. Riessner: one disposing 
of the property in Germany, dated February 9, 
1905, with several codicils, the last one of which is 
dated July 8, 1914; and the other one dated June 
18, 1907, disposing of the property in the United 
States. This latter will also has a codicil in which 
Mr. Edward P. Schwartz, of No. 624 F Street, N. 
W., Washington, 1). C., is appointed executor in 
lieu of Mr. Gustav Dieterieh, deceased. The or¬ 
iginal will is deposited with the said Mr. E. P. 
Schwartz, Washington, D. C. 

‘The original will of Mrs. Riessner, executed on 
the 18th day of June, 1907, in which Tli. Fuchs, A. 
Suster and Tristes Meier appeared as witnesses, is 
deposited with the administrator of the estate, Mr. 
Heinrich Mailander, of Furth, Bavaria. 

‘In this will it will be seen from paragraphs 1 
and 2, reading as follows: 
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First. I order and direct that all of my just 
debts and funeral expenses and expenses of ad¬ 
minister ing my estate be paid as soon as mav be 
convenient after my decease. 

‘ Second. I give, devise and bequeath all the rest 
residue and remainder of my estate, both real and 
personal of every name and nature and whereso¬ 
ever the same may be situated, of which I am now 
seized and possessed, or to which I may be in anv 
wise entitled at the time of my death, to my said 
husband, Johann Christoph Wohlgemuth Riessner 
absolutely and forever. 

‘That she willed everything that she might be 
possessed of at the time of her death to her hus¬ 
band. Paragraph 3 and the following paragraphs 
aie conditioned only on Mrs. Riessner surviving 
hei husband. As Mrs. Riessner died previous to 
her husband all the paragraphs of the will, except 
1 and 2, are annulled. This will which was ad¬ 
ministered here cancels the will of 1903. 

‘Mr. Heinrich Mailander, the executor of the will 
made by Mr. Riessner for the disposition of the 
property in Germany, states that he has answered, 
all the letteis, except the last one, addressed to him 
by Mr. Conrad A. Dieterich. 

Very respectfully yours, 

C. S. WINANS, 

XT American Consul’." 

File No. 330. 

LOUIS B. HASBROUCK. 


Subscribed and sworn to before me this 17th 
day of November, 1910. 

f SEAL -l TERRY SMITH, 

Notary Public , N. Y. Co. 

* Will of Karoline Wilhelmina Riessner. 

‘I, Karoline Wilhelmina Riessner, nee Dieterich 
wife of Johann Christoph Wohlgemuth Riessner’ 
of the City of Washington, District of Columbia,’ 
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I nited States of America, but at present sojourn- 
in" at Fuerth, Bavaria, Germany, being of sound 
and disposing mind and memory and considering 
the uncertainty of this life, do make, ordain, pub¬ 
lish and declare this to be my last will and testa¬ 
ment, in words and manner following, that is to 
sav: 

‘ First. I order and direct that all my just debts 
and funeral expenses and expenses of administer 
ing my estate be paid as soon as may be convenient 
after my decease. 

‘Second. I give, devise and bequeath all the rest, 
residue and remainder of my estate, both real and 
personal of every name and nature and whereso¬ 
ever the same may be situated, of which I am now 
seized and possessed, or to which I may be in any 
wise entitled at tin* time of my death, to my said 
husband, Johann Christoph "Wohlgemuth Riessner, 
absolutely and forever. 

‘Third. Should, however, my said husband die 
before me, then and in that event, and in accord¬ 
ance with the power of disposition given to me in 
and by his will, I dispose of all my said estate, in¬ 
cluding that of which I shall have power of dispo¬ 
sition by the terms of his will as follows: * * * 

* * * * * * * 

‘Eighth. I nominate, constitute and appoint my 
husband, Johann Christoph Wohlgemuth Riessner. 
in case lie survives me, to be tin* sole executor of 
this my will, and in case of his death before me, 
then 1 nominate, constitute and appoint * * * 

‘Ninth. T revoke any and all former wills and 
codicils bv me made. 

‘In witness whereof I have hereunto set my hand 
and seal this eighteenth day of June, Nineteen hun¬ 
dred and seven. 

KAROLINE WILHELM IN A RIESSNER. 
Witnesses: 

TH. FUCHS, A nothrker. 

A. SUSTER. 

TRISTES MEIER. 
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Signed, sealed, published and declared bv the 

above named testatrix, Karoline Wilhelmina Riess- 

ner as and for her last will and testament in our 

an. each of our presence, and we in her presence 

and at her request, and in the presence of each' 

other have signed our names as witnesses hereto. 

tins Eighteenth day of June, Nineteen hundred 
and seven. 

. , , TH. FUCHS, 

Apotheker, Fuerth, i. B. Eisenbacher Stras.se 

A. SCHUSTER, 

Fuerth, B. Schuabacher Strasse. 

TRISTES MEIER, 

. . Amahun Strasse, 11 Fuerth, i. B. 

1 Ins is a correct copie of mv last Will & Testa- 
ment. 

karoline wilhelmina riessner. 

Oct. 26, 11)0.. Fuerth, Bayern* M 


As having a bearing on this case and explaining the 
interest and activities of appellant in these proceed¬ 
ings it becomes necessary to mention here that appel¬ 
ant was nominated in Mr. Riessner’s will, also dated 
June 18, 1007, as one of the executors and trustees 
theieof and was also named as one of the legatees. 
Mr. Riessner died in November, 1014, but it was not 
until July 5, 1016 (two weeks before the present parti¬ 
tion suit was commenced) that the necessary proofs as 
to its execution could be procured from Germany and 
t.ie will probated and recorded in the District of Co¬ 
lumbia and letters testamentary thereon issued to ap¬ 
pellant and his co-executor, Edward P. Schwartz. On 
account of his fiduciary position as executor and trus¬ 
tee, appellant caused the letters to be sent, both before 
and after his appointment as executor, to the parties in 
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Germany, mentioned in the affidavit of Louis IT. Has- 
brouck hereinbefore set forth, in an effort to ascertain 
what, if anything had been done or had become of Mrs. 
Riessner’s will of June 18, 1907, without, however, re¬ 
ceiving any reply. If his letters were received by the 
addressees and replies made and sent out of Germany 
on their way to the United States, it can onlv be sur- 

mised that they were lost in some one or more of the 

* 

innumerable accidents and casualties incident to the 
war. 

As stated before, the present suit was instituted on 
July 19, 1916, by Fred G. Dieterich, on the theory that 
Mrs. Riessner had died intestate and that the title to 
the premises involved herein was cast by the laws of 
descent in force in the District of Columbia, where the 
property is located, upon plaintiff and defendants as 
all of the heirs at law of said Wilhelmina Riessner, who 
thereby became tenants in common of said lands and 
tenements. 

It is conceded that the bill would be well-founded 
if she had died intestate. But about two months after 
the suit was commenced on July 19, 1916, and before 
said pleadings were filed on November 29, 1916, ap¬ 
pellant received the letter quoted above from the Amer¬ 
ican Consul at Nuremberg, Germany, through his New 
York attorneys, Messrs. Straley & Hasbrouck, dated 
October 16, 1916, which completely satisfied him that 
Wilhelmina Riessner died testate just as he had sup¬ 
posed and had every reason to believe from his part in 
the preparation and transmission of the original before 
execution and the receipt of a copy thereof with the 
notation thereon in her own handwriting which he 
recognized, reading. 
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“This is a correct copie of my last Will & Testa¬ 
ment. 

KAROLINE WILHELMINA RIESSNER. 

Oct. 26, 1907. Fuerth, Bayern.” 

and that the allegation in the bill as to her intestacy was 
wholly erroneous. 

Having failed to receive the original or exemplified 
copy of her said will of June 18, 1907, by the time it 
became necessary for appellant to file his answer to the 
bill, on November 29, 1916, and in view of the fact that 
the European War was likely to continue for a long 
time yet and the growing probability at that time that 
the T nited States would sooner or later be dragged into 
that mad and horrible game, appellant regarded the or¬ 
iginal will as occupying the status of one temporarily 
lost or mislaid; and thereupon petitioned the Probate 
Court of the District of Columbia to probate and record 
his copy of Wilhelmina Riessner *s will of June 18,1907, 
as her lost will. Said petition recited all the facts and 
circumstances connected therewith, as hereinbefore set 
forth, and prayed that the paper writing attached to 
said petition, being a copy of said original last will 
and testament of Wilhelmina Riessner, deceased, be 
established as her last will and testament and admitted 
to probate and record as such, and also prayed for 
general relief. (T. 26.) 

On January 15, 1917, practically all of the same 
parties as those who had appeared in the partition suit 
and who favored partition, appeared by counsel in the 
Probate Court and filed a caveat in opposition thereto. 
(T. 26.) 

On June 27, 1917, the petitioner, Conrad A. Diet- 
ericli, amended his petition by including the following 
averment. (T. 33) : 
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“Your petitioner further avers that repeated 
requests have been sent through the State Depart¬ 
ment, through the said Consul at Nuremberg, Ger¬ 
many, requesting that said will be forwarded 
through the State Department to your Petitioner 
in order that he may probate the same in the City 
of Washington, District of Columbia, but that lie 
has been unable to receive any communication or 
reply of any character in response thereto, and 
has been unable to secure the said will to offer the 
same for probate. Your petitioner believes from 
the letter of the American Consul, dated October 
lb, 1916, that the said will, dated the 18th day of 
dune, 1907, of Karoline Wilhelmina Riessner, has 
been probated, but your petitioner is unable to 
receive any reply to his letters mailed through the 
State Department to the* proper authorities in Ba¬ 
varia.” 

On July 13, 1917, the contestants filed their motion 
to dismiss the amended petition, and on November 26, 
1917, an order was entered dismissing said amended 
petition without prejudice. (T. 35 and 36.) 

By this time the United States had been at war with 
Germany upwards of six months. 

This ended tin* proceedings in the Probate Court. 

Thereafter, on January 2, 1918, the plaintiff in the 
partition proceedings, Fred G. Dieterich, and the 
defendants Sophie Dauterich, George Dieterich, Charles 
Dieterich, Wm. C. Lederer, Wilhelmina Lederer, Anna 
Van Horn, Rebecca Markoff, and John A. Barthel, 
moved to dismiss the respective answer-cross bills of 
Conrad A. Dieterich, Nettie Dieterich, and Edwin H. 
Dieterich. 

On January 28, 1918, said motion coming on to bo 
heard, counsel for Conrad A. Dieterich, Janet A. Diet- 
orich and Edward H. Dieterich, appeared in opposi- 
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tion thereto and submitted to the court the following 

proposed amendement to prayer number 1 of said am 
swers so as to road as follows: 


That the proceedings under the bill of parti¬ 
tion bled in this case be stayed until the United 

H ,u T),;! n, r?° rma, ’; V i,re at I ,eace a »'< until sucli 
me thereafter as through the proper channels of 

intercourse between the said* Nations, the will of 

Caiolina A\ 1 1 helm ma Riessner or a certified copy 

hereof may be secured and filed in the Probate 

(V)bimbh°” the Supreme Court of the District of 

and prayed suspension of the case in accordance there¬ 
with; but the court refused to permit such amend¬ 
ment, and entered its order as follows: 

“Upon consideration of the motions made in 
open court by Conrad A. Dietericli, Nettie Diet- 
erieh and Edward Dietericli to be allowed to amend 
prayer No. 1 of their answer-cross bills liereto- 
tore filed in this cause, the proposed amendment 
having been submitted to and considered by the 

UrndV'lv I 1 '"- 11 , c 2 nsi ‘ Ieration of the motion of 

S °I» h "' Dauterieh, George Diet- 
erich, Charles Dieterieh, William C. Lederer Wil- 
helmma Lederer Annie Van Horn, Rebecca Mark¬ 
off and John A. Bartell to strike out and dismiss 
Gleans* er-cross bills of Conrad A. Dietericli, 
Nett.e Dietericli and Edward Dietericli, heretofore 
hie. in this cause, and in this connection the pro¬ 
ceeding in Administration Case No. 23216, entitled 
Li Re Karoline Wilhelmina Riessner, being sub 
mitted to the court by counsel for the respective 
parties and considered by it, and after hearin- ar¬ 
guments of counsel for the respective parties ”it is 
by the Court this 28th day of January^918 ’ Or 
dered as follows: 
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“1. The said motions of said defendants, Con¬ 
rad A. Dieterich, Nettie Dieterich and Edward 
Dieterich for leave to amend prayer No. 1 of the 
answer-cross bills as aforesaid are severally de- 
nied. 

2. The motions of Fred G. Dieterich, Sophie 
Dauterich, George Dieterich, Charles Dieterich, 
William C. Lederer, Wilhelmina Lederer, Annie 
Van Horn, Rebecca Markoff and John A. Bartell 
to strike out and'dismiss the said answer-cross bills 
of Conrad Dieterich, Nettie Dieterich and Edward 
Dieterich heretofore filed in this cause are granted 
and the said answer-cross hills be and tin* same are 
hereby stricken out and dismissed. 


i • 

. > 


The defendants, Conrad Dieterich, Nettie 


Dieterich and Edward Dieterich, upon notice to 
opposing counsel may apply to the court, within ten 
days, for leave to file amended answers as they 
may be advised, and accompany said application 
with the said proposed amended answers.” 


It is from such order that this appeal is taken. 

The errors assigned are that the court committed re¬ 
versible errors as follows: 

(1) In denying the motion of defendants Conrad A. 
Dieterich, Janet A. Dieterich and Edwin H. Dieterich, 
to amend prayer number one of their respective an¬ 
swers as prayed. 

(2) In granting the motion of plaintiff and of de¬ 
fendants Sophie Dauterich, George Dieterich, Charles 
Dieterich, William C. Lederer, Wilhelmina V. Lederer, 
Annie Van Horn, Rebecca Markoff, and John A. Bar- 
thel, to strike out the answers and cross bills of de¬ 
fendants Conrad A. Dieterich, Janet A. Dieterich and 
Edwin II. Dieterich. 

(3) And for such other and further errors as are 
apparent on the face of the record. 
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It is thought that all of the assignments can best be 
discussed together, and they will be treated according 
under the following 

POINTS 

THE ORDER APPEALED FROM SHOU1 D BF 
f?L ASI ? E ’ BECAUSE DEFENDANT-APPEL- 

SFT T ttp tk H ^ s , u ohx answer-cross bill, 
SET 1 p good faith such a STATE OF 

FACTS AS WOULD, IF SUPPORTED BY SUFFI- 
( HjNT E\ IDENCE, CONSTITUTE A GOOD AND 
VALID CLAIM THAT THE PLAINTIFF HAS NO 
IARTITIONABLE INTEREST IN THE PREM¬ 
ISES INA OL\ ED. THIS PUT THE PLAINTIFF’S 

title in ISSUE, and where the legal 

TITLE IS DISPUTED OR IS NOT CLEAR A BIT 1 
FOR PARTITION CANNOT BE MAINTAINED 
INSTEAD OF STRIKING OUT SAID PLEADING 
AND REFUSING TO SUSPEND THE CAUSE THE 
COURT SHOULD HAVE DISMISSED THE PLA N 
TIFF’S BILL WITHOUT PREJUDICE TO HIM TO 
RENEW THE SAME AFTER ESTABLISHING 
I1ISTITLE AT LAW, OR RETAINED THE BILL 
AND SUSPENDED PROCEEDINGS IN ORDER TO 

give the parties a reasonable oppor 

TUNITY TO DETERMINE THE QUESTION OF 
TITLE AT LAW, AS A BILL OF PARTITION CAN¬ 
NOT BE MADE THE MEANS OF TRYING A DIS¬ 
PUTED TITLE AND EQUITY IS POWERLESS TO 
DECREE PARTITION OF LANDS WHERE THE 

LEGAL TITLE IS PUT IN ISSUE BY THE AN 
SWER. AJN ' 

SUCH REASONABLE OPPORTUNITY WOULD 
REQUIRE A POSTPONEMENT IN THIS CASF 
UNTIL AFTER THE CESSATION OF HOSTIL- 
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ITIES AND THE REOPENING OF COMMUNICA¬ 
TION BETWEEN THE UNITED STATES AND 
THE GERMAN EMPIRE TO ENABLE APPEL¬ 
LANT, WHO IS MADE A PARTY DEFENDANT 
IN THE COURT BELOW, TO PROCURE HIS 
PROOFS IN ORDER TO DEFEND, ENFORCE AND 
MAINTAIN HIS CLAIM IN A COURT OF COM¬ 
PETENT JURISDICTION. TO DEPRIVE HIM 
OF SUCH OPPORTUNITY AMOUNTS TO A DE¬ 
NIAL OF THAT DUE PROCESS OF LAW GUAR¬ 
ANTEED TO HIM BY THE FIFTH AMENDMENT 
TO THE FEDERAL CONSTITUTION. 

“The issue in a proceeding in equity instituted 
for the sale of real estate, based on a supposed 
right to partition thereof because not susceptible 
of advantageous division, is not to try titles, nor 
to determine who are the owners of the estate as 
between adverse claimants, but to determine 
whether as among those entitled in common it 
should be sold instead of being divided.” 

Sarary vs. DaCamara, 60 Md. 139. 

“A bill for partition cannot be made to serve as 
an action of ejectment, and is not designed to settle 
adverse rights, but only to subserve the conven¬ 
ience of those whose interests in the subject matter 
are conceded.” 

Ibid. 

“Equity will not decree a partition when the 
title is in dispute between parties.” 

Mudd vs. Grinder y 1 App. D. C. 418. 

Howard vs. Howard , 21 App. D. C. 224. 

“A good title must be shown before the court 
can proceed to compel partition.” 

Walker vs. Lyon f 6 App. D. C. 484. 
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“ A court of equity will not entertain a bill for 

t P he l'S Ji’t' f" th ° ’^ al be clear, and where 
to Jvft , • d,spute > 11 wil1 ^tain the bill 

title at law.” aintlff "" opportllnity to establish his 
Roller vs. Clark, 19 App. D. C. 539. 

“Equity is powerless to decree partition of lands 
^herethejeffa 1 title is put in issue by the answer.” 

‘‘Where the legal title is disputed, or is not clear 
a bill for partition will not bo entertained ” 
Goodman vs. Wren, 37 Wash. L. R. 327. 

vs. Grinder, 1 App. D. C. 418, plaintiff filed 
Ins bill in equity to partition certain real estate amon- 
parties supposed to be entitled thereto by descent. The 
defendant answered denying title in plaintiff. The 
court ordered the cause to be suspended until the ques¬ 
tion of title to the property could be determined bv 
some appropriate proceeding at law. Complainant ap¬ 
pealed In sustaining the order appealed from this 
court held as follows: 

“ Th . e title to the property is disputed; and 

while.jurisdiction a co,,rt of equity to decree 

partition, or sale for partition, is undoubted in 
cases where there is no serious question of the legal 
a s bct'vcen the parties, it is equally well 
Mttled that the court does not sustain a bill for 
partition unless the legal title be clear; and where 
the legal title is disputed, the court will retain the 
bill to give the plaintiff an opportunity to establish 

ieV' vr-iL a "’ w 1 !! 8 is tlle well-established prac¬ 
tice. Wilkin v. \Vllkin, 1 John. Ch., Ill; Ph e l„ s 

4 John "ci It? J o° 7 h fi n - <?*’ , 3 °i 2 ’ 305 , ; Coxe ’■ SmiS 
in. Ch., - /I, -76. And it would seem that the 
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court below, in passing the order appealed from, 
did nothing more than pursue the well-established 
practice in such cases.’’ 

See also 

Taylor vs. Leesnitzer , 37 App. D. C., 356. 

Clark vs. Boiler , 199 U. S. 541; 50 L. ed., 300. 

Smith vs. Butler , 15 App. 1). C., 345. 

Healy vs. Marotiey, 34 App. 1). C., 99. 

There can lx* no doubt, then, that when the legal 
title of complainant is disputed by the pleadings, a 
court of equity is powerless to decree partition, and 
will either dismiss the bill or retain the cause simply 
in order that the question of title may be determined 
by a suit of law, as there he is afforded a full, complete 
and adequate remedy. 

We come now to consider what averments in the 
answer are sufficient to raise an issue as to plaintiff’s 
title, and as to what the court’s procedure should be 
under such circumstances. These questions were con¬ 
sidered by this court in Smith vs. Butler , 15 App. 
I). C., 345, where tin* principles which should govern 
were stated in the opinion at page 359 as follows: 

“The general rule, it is very true, is well settled 
that questions of title will not be tried in a suit for 
partition, and that, where land appears to be held 
adversely to a complainant, who seeks partition of 
it, he must establish his title by proceedings at 
common law before equity will proceed to entertain 
his suit for partition. And in courts of equity 
when a controversy over a title is developed in a 
suit for partition, it is the usual course either to 
dismiss the bill without prejudice to the right of 
the complainant to renew it after he has established 
his title at law, or, more frequently, perhaps, to 




21 


hold the cause for a reasonable time until action at 
law can have been had, after which the court of 
equity will proceed with the cause. But the very 
statement of the rule shows that there must be a 
question of title to be tried before the court of 
equity will suspend its action; and the mere aver¬ 
ment of a defendant in his answer adverse to the 
comphiimup s right does not make a question of 
tith although it may lay the foundation for it 
i roof is required to show that the claim of title is 
fair and reasonable, anil not a mere sham intended 
to delay and embarrass the complainant, and 
while a court of equity may not decide a bona 
fide claim of title, when it has been raised, it is 

b!!fi I S! ! t ' sfy it , self tllat the claim is made 
bona fide and is such as would, if supported l,v 

sufficient evidence, be a good and valid claim. 
It a defendant sued in a partition suit, sets up 
a claim of exclusive right in himself by adverse 
possession, and he shows that such adverse 
possession lias continued onlv for eighteen years 
when the statute requires ah adverse possession 
of twenty years to give title; or if defendant avers 
exc usne right in himself by virtue of an instru¬ 
ment of writing which on its face utterly fails to 
show any such right, as, for example, in' the case 
of a will attested only by two witnesses when the 
aw peremptorily requires attestation bv at least 
three witnesses in order to make such will valid as 
to real estate; assuredly such allegation of adverse 

[n g tbe C s« n0t K Val fn th if pa n ty nlakin S <*• since almost 
!u A h f. ? ame hrcatl ; he shoges the right and shows 
that it has no existence m fact and no just founda- 


lested by these principles, it will be seen from an 

examination of the present case that it falls squarelv 

"'t un the rules there laid down, for the following 
reasons: * 
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(A) The claim set up in the answer-cross bill of 
appellant of a valid testamentary disposition of the 
property involved in this controversy is bona fide and 
not a mere sham intended to delay and embarras the 
plaintiff, for it is based upon very definite advices re¬ 
ceived by him to that effect from the American Consul 
at Nuremberg, Germany. 

Furthermore, the pleading is verified by oath, an¬ 
swer under oath not having been waived. The answer- 
cross bill, therefore, is equivalent to the deposition of 
a competent witness and is evidence in his favor. The 
rule has been stated in this wise: 

“When it (the oath to the answer) is not waived, 
the oath to the answer is of the utmost importance, 
as it gives to the answer, so far as the same is re¬ 
sponsive to the bill, the full force and effect of the 
deposition of a competent witness. The answer 
thus becomes evidence for the defendant.” 

10 R. C. L., Secs. 214 and 328. 

There can, therefore, be no reasonable doubt that 
the claim is interposed in good faith. 

(B) The claim set up is fair and reasonable and is 
such as would, if supported by sufficient evidence, be a 
good and valid claim, for it is based on appellant’s per¬ 
sonal knowledge of the receipt by him, as far back as 
1907, from Wilhelmina Riessner, through her husband, 
of memoranda from which to draw her will; it is also 
based on his knowledge of the transmission back to 
Germany of the prepared will, with instructions how to 
execute same so as to be legal in the District of Colum¬ 
bia where her only real estate was located, and the sub¬ 
sequent receipt by him of a copy of the executed will 
containing the date of the execution, the names and 
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depresses of three attesting witnesses, in Fuerth Ba 
identified by him as such, reading g ’ 

menl 1 " 8 ' S * C ° rrect COpie of ,n - v last Will & Testa- 

Oct- 20, Wl pit®"-™ Bi ~- 

iind finally, the letter from the American Consul at 

thatTftel-^ ,1ate<1 ° ctobor 16 - 1!)16 - advising 

I a after careful investigation it was ascertained 

that Wilhelmina Riessner had died in February 1913 

leaving a last will and testament dated June 18,’ 1907’ 

• " h,cb s ! p bequeathed and devised everything that 
she might die possessed of to her husband, in the event 
Umt he survived her; that he survived he and die in 
November, 1914; that the will was administered upon 

• nd 1177 an< ' Can , Cell n d a " earlipr VVU1 ma(,e 1903, 
and that the original will of June 18, 1907 was then in 

the custody of the executor of her estate, Mr. Heinrich 

Mailaender, of h uerth, Bavaria-all of which allegations 

attacheT°to ed ’i y f the affi<IaVi ‘ ° f Louis B ' Hasbrouck, 
attached to and forming part of appellant’s answer 

l iledTo ° T" Sh °"' S that thG *■* exe-' 

nted m all respects as to number of witnesses, attesta 

ion and so forth, as required by the laws of the Dis- 

tnct of Columbia, and is sufficient to be admitted to 

probate and recon 1 and to pass the real estate involved 
herein to her said husband. 

The plaintiff, therefore, took nothing by descent and 

having no right to the possession or profits of’saW 

premises, or any part thereof, he cannot maintain an 
action for partition. 

Nowhere by counter-affidavits or otherwise has that 
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letter from the American Consul at Nuremberg, Ger¬ 
many, or the good faith and veracity of appellant and 
of Mr. Hasbrouck ever been impeached. 

The bona tides, reasonableness and sufficiency of the 
claim are self-evident. 

It may be contended by appellees that appellant did 
have a reasonable opportunity to establish his claim 
in the Probate Court of the District of Columbia, and 
that he failed. This objection is untenable for two 
reasons, viz: 

(1) Although an order was entered in the Probate 
Court of the District of Columbia on November 26, 
1917, dismissing appellant’s petition to probate a copy 
of said will, vet such order was made entirely without 
prejudice (T. 36). No decree was ever made as to the 
original will. The title to the property has not been 
adjudicated. The order does not prove that Wilhel- 
niina Riessner died intestate. It does not alter the 
fact that the original will was executed and in existence 
as stated in the letter of October 16, 1916, from the 
American Consul at Nuremberg; nor does it alter the 
fact that in case the original will may have, through tin* 
accidents of war, since then been misplaced or lost, that 
its loss may be satisfactorily proved by legal evidence 
so as to lay the foundation for the probate of a proved 
copy thereof. It is the intention of appellant, if the 
opportunity is granted by this appellate court, as soon 
as communication is re-opened between the I nited 
States and Germany, to procure the original will or an 
exemplified copy thereof, or legal proof of its acci¬ 
dental loss or destruction, (if it shall hereafter turn out 
that that has been the case), and file same in the Pro¬ 
bate Court here for further proceedings. 

(2) No order of suspension of any kind has ever 
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boon made in the court below, and appellant has not 
iad a reasonable opportunity, on account of the war 
to procure his proofs from Germany and file them in 
the Probate Court here with a view to litigating the 
question of title at law. 

The order of the Probate Court, therefore, left the 
status of the partition suit in statu quo as if no pro¬ 
ceedings had been had in the Probate Court. 

It may also be argued by counsel for appellees, in 
seeking to sustain the order appealed from, that said 
order granted the defen,lants Conrad A. Dieterich, 
danet A. Dieterich, and Edward H. Dieterich, leave to 
hie amended answers by applying to the court within 
oil ( ays, upon notice to opposing counsel, and that they 
did not see fit to do so. This contention, however, is 
a so without merit, for although the order contained 
such a provision, yet it was inserted without any re- 
quest from counsel for said three defendants, and 
«as needless, for the answer-cross bills and the pro- 
posed amendment thereto were wholly sufficient to 
have required the court either to dismiss the bill 
without pre.j,,dice to plaintiff to renew same after 
establishing his title at law or to have suspended the 
cause until a reasonable time after the cessation of hos¬ 
tilities between the German Empire and the United 
States to give the parties a fair opportunity to litigate 
the disputed question of title at law. Furthermore, 

In those jurisdictions where a motion to strike 

out a pleading is regarded as in legal effect a de 

murrer, [as in the District of Columbia]^ such 

motion is sustained, the party whose pleading has 

been struck ou may either stand on such pleading 
or file a new pleading.” placing 

20 Ency. PI. & Pr., 994, and cases cited. 
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It is also submitted that all the averments in defend¬ 
ant’s pleading, bearing upon said will, were material 
and should not have been stricken out, because they 
tended to constitute a defense to the bill. 

“Where averments or matter in a pleading are 
in any way material, they ought not to be stricken 
out on motion, and the recognized test of their 
materiality is to inquire whether they tend to con¬ 
stitute a cause of action or defense. If they do, 
they are not irrelevant and ought not to be sup¬ 
pressed.” 

20 Ency. PI. & Pr., 992, citing Pittsburg, etc. 

R. Co. vs. Mahoney, 148 Ind., 196. 

The appellant having by his sworn answer-cross bill 
set forth in good faith such a statement of facts as 
show a valid testamentary disposition of the property 
at variance with the title claimed by the plaintiff as a 
supposed heir at law, such pleadings being in all re¬ 
spects responsive to the bill and material to his de¬ 
fense, it is respectfully submitted that the court erred 
in striking out such material averments. 

We will now discuss the court’s refusal to allow the 
proposed amendment to prayer number 1 of said an¬ 
swer-cross bill and to suspend the proceedings as 
prayed in said amendment, as amounting to a denial 
of that due process of law guaranteed to appellant by 
the Fifth Amendment to the Federal Constitution. 

For this purpose it will first be necessary to con¬ 
sider the effect which the present war has on all deal¬ 
ings and commercial intercourse between parties resi¬ 
dent in this country and those subject to the juris¬ 
diction of the German Empire. 




twee” CfubjecUo the ju^is.UcdoL'oTone^et 

ofu\r ( , t ll a rl a ?orSden“ bjeCt t0 ** jurisdiction 

40 Cyc., 324. 

“It is one of tlie immediate consequences of a 
' education ot "ar, and the effect of a state of war 
oven when not declared, that all commercial inlor’ 
course and dealings between the snbiects or ad¬ 
herents of the contending powers is unlawful and 
<s m ten he ted. The reasons for this rule are ob- 
'ious. They are that in a state of war all the 
members of each belligerent are respectively en¬ 
emies of all the members of the other belligerent- 
and were commercial intercourse allowed it would’ 
tend to strengthen the enemy and aflford’facilities 
toi carrying intelligence and even for traitorous 
correspondence. Hence, it has become an estab 
lished doctrine that war puts an end to all com- 
neicial dealings between citizens or subjects of the 
nations or powers at war.” 

Note to Zinc Corp. vs. Hirsch, 1917 C., L. R. 

A., G84, citing Matthews vs. McStea, !)1 I T . 

o., ^3 \j. ed., 188, and other cases, 
oee also— 

Tr t a o&^91 h 7. the Enemy Act ’ appr0Ved 0c ‘ 

The Fifth Amendment to the Federal Constitution 
provides: 


“No person * * * shall be deprived of life 

liberty or property, without due process of law.”’ 

‘‘V is ''<‘11 settled, by repeated decisions of the 
courts, that the two terms ‘due process of low’ 

import!” 18 " ° f th ° land ’’ are ° f exactl - v equivalent 

The law of the land means the 
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general law; a law which hoars before it condemns, 
which proceeds upon inquiry, and renders judg¬ 
ment only after trial. Due process of law requires 
an orderly proceeding, adapted to the nature of 
the case, in which the citizen has an opportunity to 
be heard, and to defend, enforce and protect his 
rights. A hearing or an opportunity to be heard 
is absolutely essential.” 

Black’s Const. Law, pp. 572, 573, citing 

Barber Asphalt Par. Co., 169 Mo., 376; 68 S. 

W. 1043. 

Stuart vs. Palmer, 74 N. Y., 183; 30 Am. Rep. 

289. 

“Due process of law cannot mean less than a 
prosecution or suit instituted and conducted ac¬ 
cording to the prescribed forms and solemnities 
for ascertaining guilt or determining the title to 
property. ’ ’ 

8 Words & Phrases Judically Defined, p. 2235. 

“By Slue process of law’ is meant that which fol¬ 
lows the general rule established in our system of 
jurisprudence for the security of private rights, is 
appropriate to the case, and just to the parties to 
be affected. It must be pursued in the ordinary 
modes prescribed by the law. It must be adapted 
to the end to be attained, and, wherever it is neces¬ 
sary for the protection of the parties, it must give 
them an opportunity to be heard respecting the 
justice of the judgment sought.” 

Ibid., p. 2235. 

The constitutional guaranties of due process of law 
require 

“That the substance of property rights be pre¬ 
served, and that some adequate and appropriate 
remedy be afforded for their vindication. Thev 
require also that such remedy shall be by a regu¬ 
lar and orderly mode of procedure in a court of 
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competent jurisdiction, and that defendant shall 
defense ” Ce an< an ° PP ° rt " nity to be hear<1 «n his 
12 C. J., Sec. 997, Sub.-div. 8. 

V Due Process of law requires an orderly pro- 
cedure adapted to the nature of the case, in’which 
proceedm^ thect.zen has a right and an opportun 

& ° d ? fend > protect - « n<1 ^forcc 

h s rights, by establishing- any fact which, under 

nronertv W< ** d , be „ a Protection to him or to his 
P PI ',' The opportunity to a partv 

and tW T St "fi b<? l P°- rely colorable °r illusory 
™ d . tbe u ial mus ‘ be a fair one. But the existence 

.ti^f ! "i th r W i ay of a <lefe nse does not con- 
4 a 'lenial of due process so lone- as it is 

practicable for a party to defend bv the exercise of 
reasonable efforts.” * exercise ot 

12 C. J., Sec. 1009. 


Applying the above principles to the instant case, 
it is obvious that the action of the court in striking 

.. 1 * A • answer-cross bill 

and in refusing appellant leave to amend prayer num¬ 
ber 1 thereof as prayed and to suspend the cause as 
prayed, amounts to a denial to appellant of due process 
O aw, for he is denied a regular, orderly proceeding 
adapted to the nature of his case in which he has an 
opportunity to be heard and to defend, protect, and 
enforce his rights by establishing those facts which 
won d be a protection to him, for it disregards the well- 
established practice in partition proceedings where 

he legal title is disputed by the answer, as herein- 
before set forth. 

It is respectfully submitted that a reasonable sus¬ 
pension m this case would be for at least three months 
after the cessation of hostilities between the United 
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States and the German Empire in order to give ap¬ 
pellant a reasonable opportunity, after communication 
shall have been re-opened between the two Nations, of 
procuring the original will or an exemplified copy there¬ 
of from Germany, and in order to give to the parties a 
reasonable opportunity of litigating the question of 
title between them in some court of competent juris¬ 
diction. 

In Samuel M. Kintner and IIany M. Kintner , Re¬ 
ceivers of National Electric Signaling Company vs. 
//och - Frequenz-Maschinen Aktien - Gesellschaft Fur 
I) rah floss Telegraphs , impleaded with Emil A. Mayer, 
reported in “New York Law Journal” February 2, 
1918, which was an action then pending in the United 
States Court, District of New Jersey, an application 
was granted on behalf of defendants for an order ex¬ 
tending their time to answer until three months after 
the cessation of hostilities and the re-opening of com¬ 
munication between the United States and the German 
Empire. 

In that case a bill of complaint had been filed on 
May 26, 1917, against defendants to recover damages 
for infringement of certain letters patent. The de¬ 
fendant Emil E. Mayer was formerly in charge for 
the defendant corporation (organized under the laws 
of Pi •ussia, with its principal place of business at 
Berlin, Germany), of the wireless telegraph sta¬ 
tion at Tuckerton, New Jersey. He was interned 
as an alien enemy and confined in the immigration 
station at Gloucester City, New Jersey, where he 
was served with process, and was later transferred to 
Fort Oglethorpe, Georgia. Counsel for defendants ap¬ 
peared in court as amici curiae, stating that they had 
represented the defendant corporation in other pro- 
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ceedings prior to the declaration of war between this 
country and Germany, that they wished to protect the 
defendant and its property against a suit which they 
believed to be without merit, but that it was impossible 
tor them to confer with their clients until the war shall 
have come to an end. They therefore asked that the 
tune be extended to file their answers until three 
months after the end of the war. This motion was con¬ 
tested. The court in granting the motion, referred to 
e case of Ilarland <& Wolff, him., Appellant vs. S. S. 
Aaiscr Wilhelm II, Appellee, then recently decided by 
the Circuit Court of Appeals for the Third Circuit 
where the following language was used in connection 
" dh a similar application: 


“If, as is no doubt the case, the counsel for the 
German claimant cannot at this time properly nro- 
cure proofs and present his client’s case, the court 
(District Court) can, and no doubt will, delav ac- 
tion until this can be done.” 

The court m the Kmtner case, supra, then concluded 
its opinion as follows: 

“It would manifestly be unjust to denv the relief 
sought by the defendants and force them to file 
their answer and subsequently to trial when tliev 
are in no position to do either. If at anv time be- 
torce peace is restored communication mav be had 
between citizens of this country and those of the 
Imperial Government of Germany, the plaintiffs 
may bring such fact to the attention of the court 
I nder the present conditions, however, the onlv 
course to pursue, as the court sees it, will be to 
make an order extending the time for defendants 
to file their answer until three months after the 
close of the war, or until the further order of this 

tUUl l. 
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The foregoing case, while it does not involve any 
suspension in a partition suit where the legal title is 
disputed, is cited merely from the standpoint of due 
process of law as recent illustrations of the application 
of that constitutional guaranty to cases where alien 
defendants have been prevented by a state of war from 
making due preparation to defend, enforce and protect 
their rights, by giving them an extension of time until 
after the war is over to enable them to communicate 
with their counsel or to use such other means and ap¬ 
pliances for their defense as may be available to them 
when the war shall have come to an end. 

The defendants in those cases, it is true, are alien 
enemies, but the same law is applicable to citizens of 
this country, who, through no fault of their own, but 
solely on account of the war, are unable to properly 
prepare and defend their rights and their property in 
actions or proceedings in which they have been made 
parties defendant, for the right to defend necessarily 
implies a reasonable opportunity to prepare for such 
defense. Such preparation is impossible to appellant 
in this case, because he is a citizen of the United States 
and it is necessary for him to communicate with parties 
under the jurisdiction of the German Government, 
which communication is at present forbidden. 






C( )NCLUSION. 


Having shown that the plaintiff’s title is put in issue 
>y averments, under oath, in appellant’s pleading, of 
snch tacts concerning a testamentary disposition of 
the premises involved herein, as would, if supported bv 
sufficient evidence constitute a good and valid claim 
that neither plaintiff nor his alleged co-heirs at law 
have any partitionable interest in or title to said prem¬ 
ises; that such averments are material and were er¬ 
roneously stricken out; that it is the well-established 
procedure when plaintiff’s title is disputed in suits for 
partition for courts of equity to suspend the proceed¬ 
ings in order to give the parties a reasonable oppor¬ 
tunity to settle the disputed question of title at law 
that the court manifestly erred in refusing to allow 
t le proposed amendment to prayer number ] of ap¬ 
pellant’s answer and to suspend the proceedings as 

no more than a just recogni- 
tion of the constitutional guaranty to appellant of due 
process of law to correct said errors—it is respectfullv 
urged that the order appealed from should be set aside 
with directions to reinstate said pleadings, allow the 
proposed amendment, and suspend the proceedings 
until a sufficient time after the cessation of hostilities 
between Germany and the United States to afford the 
parties a reasonable opportunity to prepare for and 
litigate the question of title at law. 

Respectfully submitted, 

Darr, Whiteford & Darr, 

Attorneys for Appellant. 
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Conrad A. Dieterich, 
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Sophie Dauterich et ae., 

Appellees. 
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brief for appellees. 


Statement of Facts. 

heta'na'tV' ,h V PPe " a, "' S ' r ' r " n, "« to te th.i 

J raP "“" P “* •' 

Wilhelmina Riessner died in February, 1913-more than 

o ou d r eS s iS re our °\ n wasZ;:;: 

time When P ga ’ nSt aggreSsions of Germany"at a 
me when Germany was successfully, but hypocritically 

pre en mg to be a friend of world peace and The Hague 
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Tribunal, eighteen months before the unwarranted attack 
upon Belgium and France, and substantially five years be¬ 
fore the decree from which the appeal is taken. Her hus¬ 
band, claimed to be the predecessor in title of the appellant, 
but which connection is not shown in the record, died in 
Germany in November of 1014 (appellant's brief, page 11), 
nearly two and a half years before the attack upon us 
which caused our part in the war. The wife predeceased 
the husband by one year and nine months, during all of 
which time our country and Germany were at peace. Since 
it is not claimed that he was entitled to curtesy in the 
property and her only real estate was located in Washing¬ 
ton (appellant's brief, page 22), it was to his interest to 
probate the alleged will, if any such existed and was of 
legal effect, and, if he is the predecessor in title of the 
appellant as claimed by appellant, to that extent his actions 
are to be considered as binding upon the appellant. 

The suit in which the appeal is taken was filed July ID, 
IDlt», nine months before Germany forced America to de¬ 
clare a state of war. The belated answers—cross-bills— 
filed by the appellant and his associates in that suit on No¬ 
vember 2D, 1D1(>, prayed (page 10 of record), “That the 
proceedings under this bill for partition be stayed until 
such time as the Supreme Court of the District of Co¬ 
lumbia, holding a Probate Court, shall admit or deny the 
aforesaid will of Karoline Wilhelmina Riessner for probate 
and record in the District of Columbia.” (See also an¬ 
swer-cross-bill of Nettie Dieterich and Edward Dieterich, 
page 17 of record.) 

After the filing of the answer-cross-bills (page 18 
and ID of the record), no further action was taken in the 
equity cause until January 2, 1918, which was after the 
termination of the probate proceeding. (Record, page 36.) 

The certified copy of the record of the probate proceed- 
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gs filed in the equity case and considered in connection 

da e n ? f , m °r! 0n - JanUary 3> 1918 ’ ' ,oes ^ow the 
date of the filing of the papers; hut the date of the oath 

;;;' d '°p t ; e T ro r ximate <ia,c ° f a petition cn . 

ln P>V ! . it ^f bI,Sh L ° St WiU " (P a 8 es 20, 21, 22 

4 ~' J * e record), was sworn to November 18, 191G 

) y C ° nrad A \ Dietericli, the appellant. This was the same 
day upon which he made oath to the answer in the equity 
proceeding (page 10). This petition set forth substan¬ 
tially the same facts and had attached to it substantially the 
same affidavit as attached to the answer-cross-bill in the 
equity proceeding. To this proceeding the appellees filed a 
caveat (record, page 26), the last oath to which was made 
on January 6, 1017 (record, page 20). The appellant made 
no effort to have the issues settled upon this caveat and the 
matter rested until the 18th of May, 1017, when the appel- 
ces moved to settle the proposed issues. (Record, page 

i ( ™ ” 10tl0n to settle the ,ssues came on for hearing 

before Mr. Justice Stafford, who, on his own motion, de¬ 
clined to settle the issues because the original petition filed 
in the probate cause did not state grounds for the relief 
prayed, and by order of May 25, 1017 (record, page 31) 
he granted the caveatees ten days in which to amend their 
pe >tion for probate in such manner as they might be ad¬ 
vised. The caveatees being present in court acquiesced in 

The appellant did not amend the petition for probate 
within the time allowed and, by motion (record, page 31) 
noticed for hearing on June 15, 1017, the appellees moved 
the dismissal of the original petition upon the ground that 
the original petition was insufficient in law and the amend- 
ment bad not been made in accordance with the leave 
granted. The appellant thereupon filed an amended peti- 

rrr £ t the 2oth ° f june ’ im - (Rec ° rd - p** 

oo f 35 .) 



The appellees' reply was a motion to dismiss (record, 
page 35), presenting the question as to the sufficiency of 
the amended petition. This came on for hearing before 
Mr. Justice Gould, who heard arguments at length thereon, 
and after giving the matter thorough consideration entered 
an order on the 26th of November, 1917 (record, page 36), 
dismissing the amended petition, from which no appeal was 
taken. No further proceedings were taken either in the 
Probate Court or elsewhere to establish the alleged will. 

In order to give ample opportunity for an appeal in the 
probate proceedings if determined upon by the appellant, 
the appellees waited until January 2, 1918, before taking 
action in the equity cause (record, page 19). They then 
filed a motion (record, page 19) setting forth the proceed¬ 
ings in the probate cause and moved the court to strike out 
and dismiss the answers and cross-bills of the defendant 
upon seven grounds (record, pages 19 and 20). This 
motion came on for hearing before Mr. Justice Siddons, 
who entered the order, after having taken the case under 
advisement, from which the appeal has been taken (record, 
pages 37 and 38). Mr. Justice Siddons did not file a written 
opinion, so that the same is not part of the record within 
the meaning of the rule of this court requiring the opinion 
of a trial judge when in writing to be made part of the 
record. His oral opinion was taken down stenographically, 
and the reasons assigned by him are so cogent that a copy 
is attached hereto. 

Before leaving this branch of the presentation of the 
case, the court's attention is respectfully invited to a state¬ 
ment of fact dehors the record contained on page 11 of the 
appellant’s brief, which is unintentionally misleading. The 
statement is there made that the will of the husband was 
probated July 5, 1916. This is the fact, but not shown 
in the record. When considered with the surrounding facts, 




5 


however, the situation becomes quite the reverse from the 

nTTated” T* appe,lant The will of Johan Riess- 

ner dated June 18, 1907, executed in Germany before the 

identical witnesses alleged bv the annellnnt to k~ 

tn a frc p; > y appellant to be witnesses 

Mrs. Riessner s will, was filed in the Probate Court on 
December 21, 1914, with five codicils made between 1911 

date J fii^l913 71 ^ ^ " 0t having the month and 

wi ne l l !; 7 C ° diCilS being holo &«phic, though 

e-sed and all executed in Germany. Mr. Riessner died 

only one month previous. Upon petition the court ap¬ 
pointed collectors, and after that no motion for letters roga¬ 
tory was made until August 3, 1915. The letters rogatory 
were returned to the court February 25, 1916, and then 
no request for the probate of the will was made until the 
te mentioned by the appellant, July 5, 1916. The reason 
for the delay between February, 1916, when the proof was 
received, and the order entering the probate was that the 
ppellant had failed to issue citation or publication against 
heirs-at-law before taking the proof to the will. 


ARGUMENT. 


I. 


The Request for a Further Stay. 

A situation somewhat similar to the case at bar was pre- 

m 1° C ° Urt L" FitsgeraU vs - Wynne ’ 1 App - D C., 

108. A prayer to the bill filed there, among other things 

tliat here had been a will which had not been probated 
he facts are more completely set forth in the statement 
of facts by Mr. Chief Justice A.vey, but the aS ve “ 
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show the similarity between that case and this. In the 
opinion the court said: 

r 

“If it be true, as averred in the answer of Francis 
Keenan, that Jane Keenan made and executed a valid 
will or testament, wherein she executed the power of 
appointment given her by the deed of trust to Wynne, 
and that such will was never revoked, cancelled, burnt, 
or otherwise destroyed by the testatrix herself, or in 
her presence, or by her direction and consent, and such 
will be established by competent evidence, clearly the 
complainants in this case would have no right to main¬ 
tain this bill. But the alleged will has not been pro¬ 
duced, and the excuse for non-production is, that it 
was destroyed in the lifetime of the testatrix, by being 
carelessly burnt by the custodian thereof, after it had 
been offered to be returned to the testatrix, and she 
had failed or declined to take charge of it. * * * 

“But, however, the fact may be in regard to the 
making of the will, or the destruction of it, Mrs. 
Keenan died in June, 1886, and down to the present 
time’’ (the case was submitted June 2, 1893, had pre¬ 
viously been in the general term and from there trans¬ 
ferred to the Court of Appeals. So the decision of 
the trial court must have been earlier) “no effort has 
been made to prove the due execution and the con¬ 
tents of the will, and to have it admitted to probate, 
according to law. Instead of taking the proper pro¬ 
ceedings to establish the will, the husband, the alleged 
principal beneficiary thereunder, applied for and ob¬ 
tained letters of administration upon the estate of his 
wife, which could only have been had upon the sup¬ 
position that the deceased died intestate. If the will 
alleged had been properly made, but illegally and with¬ 
out the consent of the testatrix destroyed, the law 
provides ample means by which it could have been 
established, to give effect to its provisions. The fact 
that the will had been illegally destroyed or lost did 
not, by any means, preclude the beneficiaries there¬ 
under from taking proceedings and having the will 
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established and admitted to probate, on due proof 
Sugdcn vs. Lord St. Leonards, 1 Prob. Div., 154. But 

mrv ^° Ceedm(JS should have been taken as prelimi¬ 
nary to setting up the will as the foundation of a riaht 

z "X'T <■» tlrl 7o . 

as said by the Supreme Court, in the case of Ellis v* 

Da»s, 100 U. S„ 407: ‘The original probate of 

course, is mere matter of State regulation, ind depends 

confers the°ni 'T' f ° r ‘‘ is that law which 
nfers the power of making wills, and prescribes the 

as"bv the* k° n Wh l Ch al ° ne thCy n ’ ay take effect ; and 
can be iffier m aImost aI1 the States, no instrument 
can be effective as a will until proved, no rights in 

relation to it, capable of being contested between par- 

made C - an Th r is e a Un “ l P / thminar >’ P rol > a te has been first 
the ♦ J? We have seen - is not a proceeding for 

l l t i rf °‘ tHe wilL If Mrs - Keenan made a 
will and left it uncancelled or unrevoked, and the 

P rty claiming under it intended to make it a muni- 

oetk on hi 3nd a . m . edi u Um of evid cnce, he should, by 
petition, have invoked the probate jurisdiction of the 

the P I eme C ° Urt ° f th ‘ S District - and offered to prove 

id« d IId X h a CUt, ?h anJ contents of the alleged destroyed 
w 1, and have the same, upon proof, admitted to pro- 

• * lf P^ferred, the party interested 

in e^tabhshmg the will as against the heirs-at-law of 
Mrs. Keenan, inasmuch as the estate in question is 
merely equitable, and consequently no action at law 
couk! be maintained, could have brought a bill in equity 

“ “f **"•» <» «• i> .fcL the real S 

m question. In such case, the jurisdiction of a court ' 
of equity is well settled; and the appropriate mode of 
proceeding and especially where the will is alleged to 
have been lost or destroyed, is for the court to direct 

thl'Ifp ° f dez ' ,sav,t vcl non > t0 determine the facts of 
the making, contents, and validity of the will. 


4 
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‘‘Here, however, neither of these modes of proceed¬ 
ing has been resorted to; but the party simply avers in 
his answer by 7eay of defense , that a will had been 
made, in which the property had been given or ap¬ 
pointed to him, and that the paper had been destroyed 
in the lifetime of the testatrix; and he offers to prove 
the execution and contents of such will. If the proof 
in the case was at all clear as to the making and con¬ 
tents of the will, and that it was destroyed without the 
knowledge and consent of Mrs. Keenan, it would, per¬ 
haps, be a proper thing to do, to direct that the bill be 
retained to enable the defendant to take the necessary 
and appropriate proceedings to have the will estab¬ 
lished and admitted to probate. But, upon the testi¬ 
mony before us, that would appear to be useless, and 
could only be productive of delay and onerous costs to 
the parties. * * * (P. 122.) But the other five 

complainants, children of Patrick Fitzgerald, deceased, 
are entitled to relief.” 

The court thereupon reverses the cause for a decree in 
conformity with the opinion. 

That part of this case appearing on pages 118 and 119 
as to the proof and contents of the will is applicable to 
what is said under the third subdivision herein. The fact 
that appellant submits an alleged copy is not satisfactory 
proof of the execution of the will offered. 

If the court thus disposed of a situation as presented in 
the case above cited, what must be the determination here? 
Not only had Mr. Riessner ample opportunity before the 
entry of America into the war to file the will, but ample 
opportunity before the horrible conflict broke out at all. 
The law of this District, of which he was a resident, re¬ 
quired him to file the will which he had in his possession 
within three months. (See Secs. 830 and 1G35-A, Code, 
D. C.) 
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Since his death in November, 1914, the appellant has had 

isTed Thfe rt TV° thC a " eged Wil1 if one ex - 

sied This is best evidenced by the fact that he has pro 

duced and filed the husband’s will which the appellant says 

e had drawn at the same time as the wife’s and which he 

says was executed at the same time. He has apoarentlv 

exhausted his remedies and has rested. P V 

th^r a " 0W thC title ‘° real CState valued ten 
thousand dollars, in a section of Washington that is de¬ 
precating in value, and where the income does not pay 
the expense of constant repair, maintenance and taxes to 

sib lhTof th ‘l d 7 bt and uncertain > u P on the remote pos- 

wi.1 f nrl J SUggeSted ^ thC a PP e ' ,ant ’ w ^ en such 

f P re cnt >y effective would probably have been found 

and^proved by him or his alleged predecessor in title long 

ago Are the titles to real estate to be held in abeyance 

pending the ability of somebody to produce a will which 

e^cknce blS Th Vn " 0t pr0Ve ^ competent 

evidence. These are reflections submitted for the court’s 

consideration. If held for much longer it wil. be useless 

and worthless to anybody-either Mrs. Riessner’s heirs or 
Mr. Riessner s devisees. 

Or is the converse of this true? This court in the case 
of McGowan vs. Elroy, 28 App. D. C„ 198, said: “While 
the statutes regulating the probate of wills provide no time 
within which probate may be applied for, yet they content- 
plate that this shall be speedily done.” 

In its final analysis this request of the appellant is for 
further time to present the possible testimony of three 
German witnesses. Unless there is some overpowering evi¬ 
dence outside of the territorial limits of their benighted 
country that must compel conviction that the witnesses to 
h,s will have more regard for their solemn engagements 
than their Imperial Master, the appellant will have a happy 
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time convincing an American jury that they have more 
light when they hear their testimony under oath than 
before. 

Anglo-Saxon law requires credible witnesses to a will. 


II. 

The Adverse Title. 

It is not the plaintiff who seeks to make a partition suit a 
means of trying title. It is the defendant, the appellant. 
The record title by the death of Mrs. Riessner vested in 
the parties to the suit. No proceedings at law or elsewhere 
were necessary or possible to vest the title to the real estate 
in them. The appellant and his associates by their answer- 
cross-bills seek not only a stay of proceedings, to test the 
matter out in the Probate Court, but “That the bill filed be 
dismissed on the ground that said Karoline Wilhelmina 
Riessner has properly executed her last will and testament 
to convey title to the property set forth in the said bill of 
complaint/' (Pages 10, 17 and 18.) Appellant concedes 
as a fact that he affirmatively raised this issue, on page 17 
of his brief, for there he says, “The order appealed from 
should be set aside because defendant-appellant by his sworn 
answer-cross-bill set up in good faith such a state of facts 
as would, if supported by sufficient evidence, constitute a 
good and valid claim that the plaintiff has no partitionable 
interest in the premises involved. This put the plaintiff’s 
title in issue.” 

It is undoubtedly the rule, as many times announced by 
this court, that a partition suit can not be made the means 
of trying a title, and it is submitted that his rule is appli¬ 
cable to either bill or cross-bill. 


I 
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*m£°m"£*r K *“* “ »«»• « Wash. Law 

S i ’ * W which showed 

n sJ Tr,f‘ ,h ' ** *£t 

£;,! t r: • rf” suit ™* “* 

• plaintiff has not sought to try title in a parti 

on suit but waited until the appellant exhausted his rente 
d.es ,n the Probate Court and had not appealed f omThe 
decree therein rendered before moving to strike ouT the 

™ ^:s pt t r onvert , a r tion suit int ° 
s r *■ * * i SLstr rrr 

".° a ““™ «''Me. it i. submitted i, was l,™,t 

r; on - ,n »* >« <«».»>. SS 

the m.L ' " a “ i8 " ed “ ot “» reasons for 

Tn Clark vs. Roller, 199 U S u 

ud a tav tbu : u • 7 ’ 41, RoIIer b y answer set 

, . n himseIf and the exercise of all rights of 
wnership and possession. The plaintiff (page 544) de 

chned to accept a suggestion of a suspension of the bill 
and let the matter be proceeded with at law, and the Su 
preme Court held (page 545), “The defendant Roller seeks 
to have us now consider the title and declare it good but it 

18 0 JV10U V hat he g^s all that he can hope for by his’ inter¬ 
vention when partition is postponed to a trial by law ’> The 

St ,he .0™ 

trial at law therein mentioned. The probate proceedings 

were completed as prayed in the answer-cross-bill of The 

inTevS unti!^ aPPeI ll nt by takin & 

nated bv ^ f ? u proceedl ^ had been termi¬ 
nated by decree and that decree had become final in the 
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sense that no appeal could be taken from it, i.c., until after 
the time for taking an appeal had elapsed, no motion was 
made to dismiss his cross-bill. He had then obtained all the 
advantage of the prayers thereof for stay. 

It is respectfully submitted that the title to this property 
should not be held in abeyance longer by the appellant’s 
attempt to convert a partition suit into one to establish a 
will after he has exhausted his remedies for which he origi¬ 
nally asked the stay and when the appellant and those under 
whom he claims had ample opportunity of finding a will 
before the dastardly attack upon the nation that made inter¬ 
course with Germany impracticable. He found and pro¬ 
bated a will of the husband. Why not of the wife, who died 
first and whose will it is claimed was executed at the same 
time? He sought then to delay proceedings in equity until 
the termination of the probate cause. He instituted pro¬ 
ceedings to establish the will, acquiesced in the determina¬ 
tion of the Probate Court, and now wants the court to 
amend his prayers to allow him to tie this title up upon an 
uncertainty and to await the outcome of his search for evi¬ 
dence after we win the war. 

Application for leave to amend is addressed to the sound 
discretion of the trial court and unless abused by that court 
its action should not be reversed. It is therefore respect¬ 
fully submitted that defendant’s answer-cross-bill seeking 
to convert a partition suit into a means of trying title was 
properly dismissed. 


III. 


Proof of the Will. 

In both the equity and probate proceedings the appellant 
has attached to his pleadings affidavits which form no part 
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of a pleading but were doubtless attached for the purpose 
of showing the evidence that the appellant sought to have 
admitted as to the alleged will of Mrs. Riessner 

Perhaps an examination of this proffered evidence might 
assist the court in ruling in this case. 6 

The most favorable view that can be taken of these affi- 
avits is that the husband requested the appellant to pre¬ 
pare the wife s will; that the appellant caused to be pre¬ 
pared the will m accordance with the request of the hus¬ 
band, and that the husband returned a copy of the wife’s 
wi to the appellant, with an added statement written and 
signe by the wife that the above was a copy of her will- 
that there was a prior will executed in the year 1903 pro¬ 
bated in Germany, although the will they now seek the 
court here to probate is one alleged to have been executed 
in 1907, and that their inquiries respecting the will of 1907 
resulted in the information that it was deposited with the 
administrator of the estate, whose name was given. No 
explanation is given as to why the will of 1903 was pro¬ 
bated and the will of 1907 remained in the hands of the 
administrator, an inquin- that the court might well have 
made. It is also stated in the affidavits that the adminis¬ 
trator named in the 1907 will had stated to the American 

consul that he had answered all of the letters of the appel¬ 
lant except the last one. 

Considering these statements in the most favorable aspect 
to t e appellant, how many of them would be admissible 
in evidence in a proceeding to establish a will ? It appears 
as a statement that the American consul had seen a paper 
purporting to be Mrs. Riessner’s will of 1907 in-the hands 
of an administrator who had answered all appellant’s in- 

, . ® a prior will of 1903 

which had been given judicial effect by probate in Germany. 


r 
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Would the court probate such a will here if that was the 
evidence? Yet this is the proffer. 

Must there not be some further proof of the execution 
and validity of the will? Treating it as the last will, must 
not the court have evidence that it was duly executed by 
Mrs. Reissner before the prescribed witnesses and in the 
manner prescribed by law? This, it is submitted, is the 
usual rule. Has the appellant shown any reason for vary¬ 
ing the rule? In this connection the court’s attention is 
respectfully invited to the case of Clark vs. Turner, 50 
Nebr., 290; 38 L. R. A., 433, 442, and the extensive case 
note in the latter report. 

It is respectfully submitted that there is no tender of 
proof whatsoever of the execution of the alleged will, ex¬ 
cept Mrs. Riessner’s statement that she had made a will. 
Is this evidence? The Supreme Court had this question 
before it in the Tlirockmorton-Holt case, 180 U. S., 552. 
It is hardly necessary to more than mention this case, as 
the court’s mind will undoubtedly immediately revert to it. 
After a very thorough review of the law on the question 
of both post and ante-testamentary statements as to the 
making and the contents of a will, the court says (page 
573): 


“After much reflection upon the subject we are in¬ 
clined to the opinion that not only is the weight of 
authority with the cases which exclude the evidence 
both before and after the execution, but the principles 
upon which our law of evidence is founded necessitate 
that exclusion.” 

v 

% 

Was the appellant’s proffer of his evidence sufficient to 
have allowed him to go to the jury? We respectfully sub¬ 
mit it was not. 
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Conclusion. 


1 he appellees have not overlooker! tWti, j *• 

°rd, page 37) from which the appeal is Jk" ***** ^ 
not a final decree from which a/a J i , ^ “ P ° SSlbly 

within the meaning of the law Thk^ 1*1 t0 th ' S C ° Urt 
ultimately determine th* '• Th urt ’ howeve r, must 

if he insists^ olZs j cT7 "h by the appeI,ant 

fhe property. ^ S„ * ** *° 

such that the appellees have not though h 

that if the order is not a final a appellees trust 

necessary of its own motion fi " dS * 
it will treat the record ns a r . gCneraI a PP eal - 

special appeal and 3 

Wow and Parties ntay b, 

te 3“^ <■“'« •» ** and 


John C. W. Beall, 

H. Winship Wheatley, 
Attorneys for Appellees. 
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IN THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

\ 


Fred G. Dietekicii 


vs. 


Pauline Vogt, George Diet- 


rich, Charles S. Dietrich, 
William C. Leperer, Wilhel- 
mina Leperer, Conrad A. Diet- 
rich, Nettie Dietrich, Edward 
Dietrich, Annie Van Horn, 
Henry Dietrich, Gus Dietrich, 
Fred Glaman; Infant, Rebecca 
Markoff, John A. Barth el, An¬ 
nie K. Lercii. 


Equity No. 34,402. 


Wash., D. C., Wednesday, January 23, 1918. 

« 

Present on behalf of the plaintiff, H. Winship Wheatley, 
Esq. 

Present on behalf of the defendants, Darr, Peyser, White- 
ford & Darr, by Julius I. Peyser, Esq. 

The Court (Justice Siddons): In the case of Dietrich 
vs. Vogt and others. Equity 34,492, two motions have 
been argued and submitted, and are now to be determined. 
The first is a motion on behalf of the plaintiffs to strike 
out and dismiss the answers of certain of the defendants, 
which is in the nature of a cross-bill. The other motion is 
one by the same defendants whose answers are attacked in 





the first-mentioned motion made in onen court f i 
amend the first prayer of their answers Th ° F eaVe t0 

The parties plaintiff, and such of the defendants ,t i * 

through :„e'SS" ’ 

nima Riessner, who, at the time of her death ‘ 

of th. United St.te, ,„d , res ,de„ t , , DW* ‘Tel" 

lumbia, but who had been living in r , ot Co ' 

and there died in FeZa v l , . ^ *°[ years ’ 

Vivine whoalsn nf y ’ ’ leaving a husband su r- 

ng, who also, of course, 1S a citizen of the United States 

and a resident of the District nf r i 1 • i ■ ^ tates 

her at the time in German He “T ’ r Whh 

■jqi < , y* died on November 17 

19 4, more than a year and a half after his wife died 

Mrs Riessner is said to have left a will executed m it • 
alleged, on June 18, 1907, and a copy thereof sent fmm 
Germany by her husband to the defendant Conrad A Diet 
nch, who, with two others named as defendant 
was contesting the proceeding. It is said to have b en sem 
uo him under date of October 27, 1907, and the original 
th.s will is said to be in the custody of one g 

Furth, Ravaria. It makes a disposition of the subject 

matter in this suit at variance, it is said, with the title 

Cb,„«| „ to plaintiflf ,„<| otor ,hir,«, *1 JLl 

It is further alleged that the will was prepared in thi 

country i„ May, 1907, by Mr. Lewis B. Hasbrouck at the 

request of the defendant, Conrad A. Dietrich, who’ acted 

so . is alleged, under instructions received from the hus¬ 
band of the decedent. 

a part of TeT’ ^ ‘I* eXh ' bitS ’ at ,east > that are '"ade 
a part of the answer of the defendant, Conrad A Dietrich 

that there was a will of the decedent, Mrs. Riessner dated 

in the year 1903, said to have been probated in Furth B a d 
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varia. It further appears that the efforts to locate this 
will seem to have been first made, so far as these contest¬ 
ing defendants are concerned, in or about April, 1916. 

The bill in this case was filed on July 19, 1916. On No¬ 
vember 29, 1916, proceedings were instituted in this court 
seeking to have admitted to probate and record what pur¬ 
ported to be a copy of the will of Mrs. Riessner, meaning 
the will that was said to have been executed by her June 18, 
1907; and on the same day Dietrich filed his answer in this 
suit, and in that answer he sought affirmative relief to this 
extent, that he asked a stay of these proceedings until the 
probate court should admit to or deny probate of this will. 
It does not appear that this prayer of the defendant was 
pressed in this case, but apparently the situation produced 
by the institution of the probate proceedings was acquiesced 
in by the plaintiffs, except to this extent, that on the 8th 
of January, 1917, the answers of all the defendants having 
been filed, the cause being at issue, it was ordered by the 
plaintiffs on the calendar for hearing. June 27, 1917, there 
was filed an amended petition in the probate proceedings, 
and those proceedings seem to have passed to a hearing, as 
a result of which, on November 26, 1917, an order was filed, 
I think by Mr. Justice Gould, dismissing the amended peti¬ 
tion in the probate court without prejudice. And there 
the case rested until, on the second of January of this year, 
there was filed the plaintiff’s motion to strike out and dis¬ 
miss the answers and cross-bills of the contesting defend¬ 
ants, and the motion of the defendants in open court for 
leave to amend was presented on the 16th of January. 

It is rather an unusual situation of affairs that has de¬ 
veloped here, but not difficult, it seems, to the court of dis¬ 
position upon the present motions. 

It will be observed, first, that this suit for partition was 
filed on July 19, 1916. It further appears clear that the 

/ 
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S“ ants w r e aware> first ’ ° f the existen « of 

Of Conrfd rDi P r ? T f With ^ kn ° W,edge ’ “"^ubtedly, 
J 7 Dletnch> lf not under his supervision, by the 
r , e ; ^°* f torne * Hasbrouck, and forwarded by Die" 
ic or lasbrouck I have forgotten which— to the hus¬ 
band of the alleged testatrix, and it was at his direction 

New^Yorkatto* ^ D ' etnCh Was incluced t0 employ the 
- w \ ork attorney to prepare the will of Mrs Riessner 

and when prepared, it seems to have been forwarded to the 

fetad wlosc wil , it , tas pnrport f d ;»£ 

It is also clear that Mr. Conrad A. Dietrich was fully 
auare ot the death of Mrs. Riessner in February m” 

Zt’ ot ,ht to ' h «n*r i» i z 

jear and a half later, November 17, 1914 alK i as 
the court recalls, it developed during . ’ 

he 7 ‘. hat ^ husband’s will was admitted toprobaT“ 
and h a t administration of his estate was carried on and’ 

— ; r 

“ attf T T SentatiVe ° f the husba ^;U n 

nartie/ 1 * f ? Pai * S ,nterested - especially any of the 

Sd to r ,ng ! ° Ugh thC hUSband ' S Wi ' 1 - sh ° u ' d have 
ed to act earl.er, is not explained. It should be stated 

at accordmg to the copy of Mrs. Riessner’s will which 

“““i“ “ •» »* ■»-» here, i, ^ 

led that if her husband survived her, he should takeall 

H i. apparently tn 

that estate, passing through the husband’s will that Diet 
nch,^ parhap, ,*< o.hrr 

Therefore, if there was such a will of Mrs. Riessner’s- 
unrevoked, intended by her to be her last will and testament’ 

>t is very important to her husband’s interest that that wd ’ 
which disclosed the real estate located in the Strict of 
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Columbia, should have been admitted to probate and record. 
But no steps were taken to effect that end. Not until the 
spring of 191G do the parties who were interested in Mrs. 
Riessner’s will and her husband’s will begin to make in¬ 
quiries as to its whereabouts, and they say they have done 
everything possible to produce the will, but there is attached 
to the answer of Mr. Conrad Dietrich, among other things, 
what purports to be a letter written by an American con¬ 
sul, or vice-consul, located in or near the town of Furth, 
Bavaria, who had made some investigations as to the where- 
abouts and status of this will of Mrs. Riessner’s, at the re¬ 
quest of our Embassy in Berlin, to the effect that he has 
seen this will, which he says is in the custody of this gentle¬ 
man who is an administrator, perhaps, of the husband's 
estate in Germany. And we are favored by an opinion 
from the American Consul as to the effect of the will of 
1907 upon the other will of Mrs. Riessner’s, dated 1903, 
which is admitted to probate, his legal opinion being to the 
effect that the will of 1907 cancelled the will of 1903. it 
is a little strange, if it did, that the appropriate judicial 
authorities in Germany should have admitted the earlier 
will to probate, and apparently disregarded the will of 1907 
said to have been made by this lady. A fair inference from 
that situation would be, if we may indulge in inferences 
and deductions, that Mrs. Riessner concluded that the will 
of 1907, after she had executed it, should not, in fact, be 
her last will and testament, but that an earlier will made 
by her some four years before, in 1903, should be the final 
testamentary disposition of her property. At any rate, it 
appears from the defendants’ showing that this earlier will 
was admitted to record in, it is to be presumed, the appro¬ 
priate judicial forum in Germany. 

It is urged that the outbreak of the war, and the diffi¬ 
culties of communication which have ensued, are reasons 
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enough why th.s present proceeding should be stayed for 
iat appears now, unhappily, an indefinite period^ when 

thlS ™ Sha11 end - d is to be observed thafiSrs Ro¬ 
ller died more than a year before the European War itself 
l>ioke out, and several years before this country found he^ 
self at war with the Empire of Germany. Not onlv ha 
mt the difficulties of communication between this country 
■ id Germany after the European War broke out were not 
so great but what the husband’s will, executed in Germane 
w ere he died, could be secured and filed for probate and 
probated here in the District of Columbia. It is conceivable 
ese incidents had occurred since the declaration of waV 
between tins country and Germany^ that a situation of 
a fairs with respect to communication between the two na- 
i°n ; s would have been presented that would have entirely 

defendants' 7 ^ " now " lade * th * contesting 

defendants. Over a year ago these contesting defendants 

The pparen f!; f, at should be their action in the 

natter. They concluded that they would attempt to secure 

™ Pro e ,° f a ^ of this will. In that they failed 
1 hey seemed to have accepted the judgment or the conclu¬ 
sion of the Justice holding the probate court, which dis- 
mssed their petition for probate, and in this suit these con- 
sting defendants now come forward and ask for a further 
delay for an indefinite period of time, in order to establish 

faim°onhe‘ h , iS T? ^ if “ful, defeat thV 
‘ . f the P la 'n‘iff to have partition of this property and 

per aps to defeat any interest that the plaintiff now claims 
to have in the property at all. 

Should the court do this? The code requires the speedy 

tender of a will for probate. So concerned is the law in 
seeing to it that a will that has been duly executed and 
entitled to probate should be filed here for that purpose by 
anyone having custody of it, that it penalizes any person 
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who fails, within three months after the death of a tes¬ 
tator having what purports to be his last will in his pos¬ 
session, to file it here. Not only that, but Section 1635-A, 
I think it is, of the code, further contemplates a prompt 
institution of probate proceedings, and the Court of Ap¬ 
peals, in a case in 28th Appeals, expresses judicially what 
is the undoubted intention of the Code provision, that par¬ 
ties must act with promptness in order to secure the pro¬ 
bate of a will. It is to be observed that both Mrs. Riessner 
and her husband, who survived her for more than a year, 
were citizens of the United States and residents of the 
District of Columbia, bound, therefore, with knowledge of 
what the law required in these particulars. Mr. Riessner 
was bound to know what the law required of him. He was 
vitally interested in that will, because, as I have said, it pro¬ 
vided that if he survived his wife, the testatrix, he should 
become the absolute owner of her property. 

That is the situation of affairs revealed by the pleadings 
here, and mainly by the answer of the contesting defend¬ 
ants. Should their motion be granted in the light of those 
revelations, those developments? The court thinks not. 
The court thinks that the time has come when these plain¬ 
tiffs in the partition proceedings should be permitted to go 
on with their suit. Some thirteen out of the sixteen de¬ 
fendants who agree with them ought to have this matter 
settled. If there is such a will of Mrs. Riessner’s in exist¬ 
ence, intended by her to be her last will and testament, to 
take effect as such, and it is finally admitted to probate here, 
the plaintiffs in this partition proceeding, and any pur¬ 
chaser from trustees who may be appointed in this suit for 
the purpose of partition, may find themselves involved in 
further litigation. But the plaintiffs in this suit say to the 
thirteen defendants that they have succeeded to the title 
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